Florida Senate - 2006 CS for CS for CS for SB 2114

By the Committees on Judiciary; Health Care; and Banking and

Insurance

590-2344-06

1 A bill to be entitled

2 An act relating to motor vehicle insurance;

3 reorganizing provisions pertaining to personal

4 injury protection benefits under the Florida

5 Motor Vehicle No-Fault Law for the purpose of

6 clarifying its meaning and intent and for the

7 purpose of better comprehension; amending s.

8 627.736, F.S.; providing that a self-employed

9 injured person or an injured person owning 25

10 percent or more interest in an employer offer

11 proof of income and lost wages to insurers as a

12 condition precedent for payment; providing for

13 a statement of earnings; requiring an insured

14 to notify an insurer in writing of election to

15 reserve benefits for lost wages; specifying

16 that such notification takes priority over

17 other claims, except specified hospital liens;

18 providing for Medicaid benefits; requiring the

19 Department of Health to determine by rule tests

20 deemed not to be medically necessary; providing

21 guidance as to criteria to be considered;

22 providing for required payment of benefits;

23 authorizing a parent or legal guardian of an

24 injured minor to complete application for

25 personal injury protection benefits; providing

26 for changes for treatment of injured persons;

27 providing requirements for compliance with

28 billing procedures; specifying the time period

29 within which a health care provider or other

30 specified provider must submit a statement of

31 charges; prohibiting providers from billing an
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1 injured person under specified conditions for

2 emergency services and care; requiring insurers

3 to provide specified documents to insureds;

4 requiring that amounts repayable to an insurer

5 include the statutory interest penalty;

6 increasing the time period for an insurer to

7 respond to a demand letter; providing

8 requirements for the production and inspection

9 of an injured person's medical records from a

10 provider; providing a right of compensation to

11 health care providers for responding to

12 requests for information by insurers; providing

13 for application of attorney's fees; providing

14 that persons notifying insurers of improper

15 billing may obtain a reward; restricting venue

16 for any personal injury protection claim to

17 specified jurisdictions and providing for costs

18 of transferring venue; amending s. 316.068,

19 F.S.; specifying information to be included in

20 a crash report; creating a rebuttable

21 presumption regarding the existence of

22 passengers; specifying conditions relating to

23 reporting passengers; amending s. 322.26, F.S.;

24 providing an additional circumstance relating

25 to insurance crimes for mandatory revocation of

26 a person's driver's license; amending s.

27 817.234, F.S.; revising provisions specifying

28 material omission and insurance fraud;

29 prohibiting scheming to create documentation of

30 a motor vehicle crash that did not occur;

31 providing a criminal penalty; amending s.
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1 817.2361, F.S.; providing that creating,

2 marketing, or presenting fraudulent proof of

3 motor vehicle insurance is a felony of the

4 third degree; providing appropriations;

5 authorizing positions and a salary rate;

6 abrogating the repeal of provisions pertaining

7 to the Florida Motor Vehicle No-Fault Law;

8 providing an effective date.

9

10 Be It Enacted by the Legislature of the State of Florida:

11

12 Section 1. Section 627.736, Florida Statutes, is

13 amended to read:

14 627.736 Required personal injury protection benefits;

15 exclusions; priority; claims.--

16 (1) REQUIRED PERSONAL INJURY PROTECTION

17 BENEFITS.--Every insurance policy complying with the security

18 requirements of s. 627.733 shall provide personal injury

19 protection to the named insured, relatives residing in the

20 same household, persons operating the insured motor vehicle,

21 passengers in such motor vehicle, and other persons struck by

22 such motor vehicle and suffering bodily injury while not an

23 occupant of a self-propelled vehicle, subject to the

24 provisions of subsections (3) subsection (2) and(6) paragraph

25 (4)(d), to a limit of $10,000 for loss sustained by any such

26 person as a result of bodily injury, sickness, disease, or

27 death arising out of the ownership, maintenance, or use of a

28 motor vehicle as follows:

29 (a) Medical benefits.--Eighty percent of all

30 reasonable expenses for medically necessary medical, surgical,

31 X-ray, dental, and rehabilitative services, including
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1 prosthetic devices, and medically necessary ambulance,

2 hospital, and nursing services. Such benefits shall also

3 include necessary remedial treatment and services recognized

4 and permitted under the laws of the state for an injured

5 person who relies upon spiritual means through prayer alone

6 for healing, in accordance with his or her religious beliefs;

7 however, this sentence does not affect the determination of

8 what other services or procedures are medically necessary.

9 (b) Disability benefits.--

10 1. Sixty percent of any loss of gross income and loss

11 of earning capacity per injured person individual from

12 inability to work proximately caused by the injury sustained

13 by the injured person, plus all expenses reasonably incurred

14 in obtaining from others ordinary and necessary services in

15 lieu of those that, but for the injury, the injured person

16 would have performed without income for the benefit of his or

17 her household. All disability benefits payable under this

18 provision shall be paid not less than every 2 weeks.

19 2. For an injured person who is self employed or an

20 injured person who owns over a 25-percent interest in his or

21 her employer, as a condition precedent to payment for lost

22 wages, the injured person must produce to the insurer

23 reasonable proof as to the injured person's income and loss of

24 earning capacity or additional expense, such that the insurer

25 may reasonably calculate the amount of the loss of income.

26 3. Every employer shall, if a request is made by an

27 insurer providing personal injury protection benefits under

28 ss. 627.730-627.7405 against whom a claim has been made,

29 furnish forthwith, in a form approved by the office, a sworn

30 statement of the earnings, since the time of the bodily injury

31
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1 and for a 13-week time period before the injury, of the person

2 upon whose injury the claim is based.

3 4. If the insured elects to have disability benefits

4 reserved for lost wages, the insured shall notify the insurer

5 in writing, which shall be binding on the insurer. Receipt of

6 such notification shall take priority over all claims subject

7 to an assignment of benefits received after receipt of such

8 notice, except that receipt by the insurer of a properly

9 perfected hospital lien, prior to payment of the lost wage

10 claim, shall take priority over the insured's election to

11 reserve all benefits for lost wages.

12 (c) Death benefits.--The insurer shall pay death

13 benefits in the amount of $5,000 per individual. The insurer

14 may pay such benefits to the executor or administrator of the

15 deceased, to any of the deceased's relatives by blood or legal

16 adoption or connection by marriage, or to any person appearing

17 to the insurer to be equitably entitled thereto.

18 (d) Medicaid benefits.--When the Agency for Health

19 Care Administration provides, pays, or becomes liable for

20 medical assistance under the Medicaid program related to

21 injury, sickness, disease, or death arising out of the

22 ownership, maintenance, or use of a motor vehicle, benefits

23 under ss. 627.730-627.7405 shall be subject to the provisions

24 of the Medicaid program.

25 (2) AMOUNT OF PROPERTY DAMAGE COVERAGE.--

26 (a) Only insurers writing motor vehicle liability

27 insurance in this state may provide the required benefits of

28 this section, and no such insurer shall require the purchase

29 of any other motor vehicle coverage other than the purchase of

30 property damage liability coverage as required by s. 627.7275

31 as a condition for providing such required benefits.
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1 (b) Insurers may not require that property damage

2 liability insurance in an amount greater than $10,000 be

3 purchased in conjunction with personal injury protection.

4 Such insurers shall make benefits and required property damage

5 liability insurance coverage available through normal

6 marketing channels. Any insurer writing motor vehicle

7 liability insurance in this state who fails to comply with

8 such availability requirement as a general business practice

9 shall be deemed to have violated part IX of chapter 626, and

10 such violation shall constitute an unfair method of

11 competition or an unfair or deceptive act or practice

12 involving the business of insurance; and any such insurer

13 committing such violation shall be subject to the penalties

14 afforded in such part, as well as those which may be afforded

15 elsewhere in the insurance code.

16 (3)(2) AUTHORIZED EXCLUSIONS.--Any insurer may exclude

17 benefits:

18 (a) For injury sustained by the named insured and

19 relatives residing in the same household while occupying

20 another motor vehicle owned by the named insured and not

21 insured under the policy or for injury sustained by any person

22 operating the insured motor vehicle without the express or

23 implied consent of the insured.

24 (b) To any injured person, if such person's conduct

25 contributed to his or her injury under any of the following

26 circumstances:

27 1. Causing injury to himself or herself intentionally;

28 or

29 2. Being injured while committing a felony.

30

31
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1 Whenever an insured is charged with conduct as set forth in

2 subparagraph 2., the 30-day payment provision of subsection

3 (8) paragraph (4)(b) shall be held in abeyance, and the

4 insurer shall withhold payment of any personal injury

5 protection benefits pending the outcome of the case at the

6 trial level. If the charge is nolle prossed or dismissed or

7 the insured is acquitted, the 30-day payment provision shall

8 run from the date the insurer is notified of such action.

9 (4)(3) INSURED'S RIGHTS TO RECOVERY OF SPECIAL DAMAGES

10 IN TORT CLAIMS.--No insurer shall have a lien on any recovery

11 in tort by judgment, settlement, or otherwise for personal

12 injury protection benefits, whether suit has been filed or

13 settlement has been reached without suit. An injured person

14 party who is entitled to bring suit under the provisions of

15 ss. 627.730-627.7405, or his or her legal representative, has

16 shall have no right to recover any damages for which personal

17 injury protection benefits are paid or payable. The plaintiff

18 may prove all of his or her special damages notwithstanding

19 this limitation, but if special damages are introduced in

20 evidence, the trier of facts, whether judge or jury, shall not

21 award damages for personal injury protection benefits paid or

22 payable. In all cases in which a jury is required to fix

23 damages, the court shall instruct the jury that the plaintiff

24 shall not recover such special damages for personal injury

25 protection benefits paid or payable.

26 (5) NONREIMBURSABLE SERVICES.--The Department of

27 Health, in consultation with the appropriate professional

28 licensing boards, shall adopt, by rule, a list of diagnostic

29 tests deemed not to be medically necessary as defined in s.

30 627.732 for use in either the diagnosis or treatment of

31 persons sustaining bodily injury covered by personal injury
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1 protection benefits under this section. The list shall be

2 revised from time to time as determined by the Department of

3 Health, in consultation with the appropriate professional

4 licensing boards. In determining whether a test is medically

5 necessary for purposes of this subsection, the department may

6 consider the degree of positive diagnostic or treatment

7 benefits in relation to costs; whether there is substantial

8 demonstrated medical value for the injured person; the

9 availability of alternative methods of treatment or diagnosis;

10 the immediacy or remoteness of likely benefit for the injured

11 person; whether there is evidence of overuse by providers

12 primarily for financial gain; whether there is acceptance of

13 the use of the tests for injured persons; and whether there

14 are reservations regarding such use as reported to the

15 department by the appropriate professional licensing boards.

16 The department shall give greater weight to the advice of the

17 appropriate licensing boards on whether a test is medically

18 unnecessary than to a degree of acceptance by some individuals

19 or groups within the relevant provider communities.

20 Notwithstanding a test's inclusion on a fee schedule in this

21 section, an insurer or an insured is not required to pay any

22 charges or reimburse claims for any diagnostic test determined

23 not medically necessary by the Department of Health.

24 (6) REQUIRED PAYMENT OF BENEFITS.--The insurer of the

25 owner of a motor vehicle shall pay personal injury protection

26 benefits for:

27 (a) Accidental bodily injury sustained in this state

28 by the owner while occupying a motor vehicle, or while not an

29 occupant of a self-propelled vehicle if the injury is caused

30 by physical contact with a motor vehicle.

31
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1 (b) Accidental bodily injury sustained outside this

2 state, but within the United States of America or its

3 territories or possessions or Canada, by the owner while

4 occupying the owner's motor vehicle.

5 (c) Accidental bodily injury sustained by a relative

6 of the owner residing in the same household, under the

7 circumstances described in paragraphs (a) and (b), provided

8 the relative at the time of the accident is domiciled in the

9 owner's household and is not himself or herself the owner of a

10 motor vehicle with respect to which security is required under

11 ss. 627.730-627.7405.

12 (d) Accidental bodily injury sustained in this state

13 by any other person while occupying the owner's motor vehicle

14 or, if a resident of this state, while not an occupant of a

15 self-propelled vehicle, if the injury is caused by physical

16 contact with such motor vehicle, provided the injured person

17 is not himself or herself:

18 1. The owner of a motor vehicle with respect to which

19 security is required under ss. 627.730-627.7405; or

20 2. Entitled to personal injury benefits from the

21 insurer of the owner or owners of such a motor vehicle.

22 (e) If two or more insurers are liable to pay personal

23 injury protection benefits for the same injury to any one

24 person, the maximum payable shall be as specified in

25 subsection (1), and any insurer paying the benefits shall be

26 entitled to recover from each of the other insurers an

27 equitable pro rata share of the benefits paid and expenses

28 incurred in processing the claim.

29 (7)(4) CLAIMS SUBMISSION BENEFITS; WHEN DUE.--Benefits

30 due from an insurer under ss. 627.730-627.7405 shall be

31 primary, except that benefits received under any workers'
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1 compensation law shall be credited against the benefits

2 provided by subsection (1), and shall be due and payable as

3 loss accrues, upon receipt of reasonable proof of such loss

4 and the amount of expenses and loss incurred which are covered

5 by the policy issued under ss. 627.730-627.7405, subject to

6 the following:. When the Agency for Health Care Administration

7 provides, pays, or becomes liable for medical assistance under

8 the Medicaid program related to injury, sickness, disease, or

9 death arising out of the ownership, maintenance, or use of a

10 motor vehicle, benefits under ss. 627.730-627.7405 shall be

11 subject to the provisions of the Medicaid program.

12 (a) Medicaid reimbursement.--Medical benefits payable

13 under s. 627.736 shall reimburse fully any payment made by the

14 Medicaid program, up to the limits of coverage.

15 (b)(a) Personal injury protection application.--An

16 insurer may require written notice to be given as soon as

17 practicable after an accident involving a motor vehicle with

18 respect to which the policy affords the security required by

19 ss. 627.730-627.7405. If the injured person is a minor, the

20 parent or legal guardian of the minor, if requested by the

21 insurer, must accurately complete the personal injury

22 protection application.

23 (c) Charges for treatment of injured persons; billing

24 requirements.--

25 1. Any physician, hospital, clinic, or other person or

26 institution lawfully rendering treatment to an injured person

27 for a bodily injury covered by personal injury protection

28 insurance may charge the insurer and injured party only a

29 reasonable amount pursuant to this section for the services

30 and supplies rendered, and the insurer providing such coverage

31 may pay for such charges directly to such person or
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1 institution lawfully rendering such treatment, if the insured

2 receiving such treatment or his or her guardian has

3 countersigned the properly completed invoice, bill, or claim

4 form approved by the office upon which such charges are to be

5 paid for as having actually been rendered, to the best

6 knowledge of the insured or his or her guardian. In no event,

7 however, may such a charge be in excess of the amount the

8 person or institution customarily charges for like services or

9 supplies. With respect to a determination of whether a charge

10 for a particular service, treatment, or otherwise is

11 reasonable, consideration may be given to evidence of usual

12 and customary charges and payments accepted by the provider

13 involved in the dispute, and reimbursement levels in the

14 community and various federal and state medical fee schedules

15 applicable to automobile and other insurance coverages, and

16 other information relevant to the reasonableness of the

17 reimbursement for the service, treatment, or supply.

18 2. All statements and bills for medical services

19 rendered by any physician, hospital, clinic, or other person

20 or institution shall be submitted to the insurer on a properly

21 completed Centers for Medicare and Medicaid Services (CMS)

22 1500 form or its successor or a UB 92 form or its successor.

23 3. All billings for such services, procedures, and

24 supplies submitted by health care providers and medical

25 suppliers shall comply with the Healthcare Correct Procedural

26 Coding System (HCPCS) and International Classification of

27 Diseases (ICD-9-CM) or their successors in effect at the time

28 of patient discharge, if applicable, or when the service was

29 rendered, if applicable, for the year in which services are

30 rendered.

31
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1 4. All claims forms submitted by health care

2 providers, medical suppliers other than ambulance providers

3 licensed under part III of chapter 401, hospitals, and

4 physicians providing emergency care as defined in s. 395.002

5 shall include on the applicable claim form the signature and

6 professional license number of the provider who rendered

7 services in the line or space provided for "Signature of

8 Physician or Supplier, Including Degrees or Credentials" and

9 the date of the signature.

10 5. In determining compliance with applicable HCPCS and

11 ICD-9-CM coding, or their successors, guidance shall be

12 provided by the Healthcare Correct Procedural Coding System

13 (HCPCS) or its successor, International Classification of

14 Diseases (ICD-9-CM) or its successor, the Office of the

15 Inspector General (OIG), Physicians Compliance Guidelines,

16 rules of the Agency for Health Care Administration, the

17 Florida Health Information Management Association (FHIMA), and

18 other authoritative treatises.

19 6. Charges for medically necessary cephalic

20 thermograms, peripheral thermograms, spinal ultrasounds,

21 extremity ultrasounds, video fluoroscopy, and surface

22 electromyography shall not exceed the maximum reimbursement

23 allowance for such procedures as set forth in the applicable

24 fee schedule or other payment methodology established pursuant

25 to s. 440.13.

26 7. Allowable amounts that may be charged to a personal

27 injury protection insurance insurer and insured for medically

28 necessary nerve conduction testing when done in conjunction

29 with a needle electromyography procedure and both are

30 performed and billed solely by a physician licensed under

31 chapter 458, chapter 459, chapter 460, or chapter 461 who is

12

CODING: Words stricken are deletions; words underlined are additions.

Florida Senate - 2006 CS for CS for CS for SB 2114

590-2344-06

1 also certified by the American Board of Electrodiagnostic

2 Medicine or by a board recognized by the American Board of

3 Medical Specialties or the American Osteopathic Association or

4 who holds diplomate status with the American Chiropractic

5 Neurology Board or its predecessors shall not exceed 200

6 percent of the allowable amount under the participating

7 physician fee schedule of Medicare Part B for year 2001, for

8 the area in which the treatment was rendered, adjusted

9 annually on August 1 to reflect the prior calendar year's

10 changes in the annual Medical Care Item of the Consumer Price

11 Index for All Urban Consumers in the South Region as

12 determined by the Bureau of Labor Statistics of the United

13 States Department of Labor.

14 8. Allowable amounts that may be charged to a personal

15 injury protection insurance insurer and insured for medically

16 necessary nerve conduction testing that does not meet the

17 requirements of subparagraph 7. shall not exceed the

18 applicable fee schedule or other payment methodology

19 established pursuant to s. 440.13.

20 9. Allowable amounts that may be charged to a personal

21 injury protection insurance insurer and insured for magnetic

22 resonance imaging services shall not exceed 175 percent of the

23 allowable amount under the participating physician fee

24 schedule of Medicare Part B for year 2001, for the area in

25 which the treatment was rendered, adjusted annually on August

26 1 to reflect the prior calendar year's changes in the annual

27 Medical Care Item of the Consumer Price Index for All Urban

28 Consumers in the South Region as determined by the Bureau of

29 Labor Statistics of the United States Department of Labor for

30 the 12-month period ending June 30 of that year, except that

31 allowable amounts that may be charged to a personal injury
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1 protection insurance insurer and insured for magnetic

2 resonance imaging services provided in facilities accredited

3 by the Accreditation Association for Ambulatory Health Care,

4 the American College of Radiology, or the Joint Commission on

5 Accreditation of Healthcare Organizations shall not exceed 200

6 percent of the allowable amount under the participating

7 physician fee schedule of Medicare Part B for year 2001, for

8 the area in which the treatment was rendered, adjusted

9 annually on August 1 to reflect the prior calendar year's

10 changes in the annual Medical Care Item of the Consumer Price

11 Index for All Urban Consumers in the South Region as

12 determined by the Bureau of Labor Statistics of the United

13 States Department of Labor for the 12-month period ending June

14 30 of that year. This paragraph does not apply to charges for

15 magnetic resonance imaging services and nerve conduction

16 testing for inpatients and emergency services and care as

17 defined in chapter 395 rendered by facilities licensed under

18 chapter 395.

19 10. A statement of medical services may not include

20 charges for medical services of a person or entity that

21 rendered such services without possessing all valid

22 qualifications and licenses required to lawfully provide and

23 bill for such services. However, a physician licensed under

24 chapter 458, chapter 459, chapter 460, or chapter 466 may

25 delegate diagnostic or treatment tasks to an employee to be

26 performed under the supervision of the physician in accordance

27 with the requirements and provisions of the applicable

28 licensing section.

29 11. For purposes of subsection (8), an insurer shall

30 not be considered to have been furnished with notice of the

31 amount of covered loss or medical bills due unless the
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1 statements or bills comply with this paragraph, and unless the

2 statements or bills are properly completed in their entirety

3 as to all material provisions, with all required information

4 being provided therein.

5 12. An insurer may not systematically downcode with

6 the intent to deny reimbursement otherwise due. Such action

7 constitutes a material misrepresentation under s.

8 626.9541(1)(i)2.

9 (d) Direct billing an insurer for personal injury

10 protection benefits.--The insurer providing coverage may pay

11 for charges directly to the insured or the insured's assignee.

12 (e) Timely billing for nonemergency services.--With

13 respect to any treatment or service, other than medical

14 services billed by an ambulance provider licensed pursuant to

15 part III of chapter 401, a hospital or other provider for

16 emergency services as defined in s. 395.002, or inpatient

17 services rendered at a hospital-owned facility, the statement

18 of charges must be furnished to the insurer by the provider

19 and may not include, and the insurer is not required to pay,

20 charges for treatment or services rendered more than 35 days

21 before the postmark date of the statement, except for the

22 following:

23 1. Past due amounts previously billed on a timely

24 basis under this subsection.

25 2. If the provider submits to the insurer a notice of

26 initiation of treatment within 21 days after its first

27 examination or treatment of the claimant, the statement may

28 include charges for treatment or services rendered up to, but

29 not more than, 50 days before the postmark date of the

30 statement. The injured person is not liable for, and the

31 provider shall not bill the injured person for, charges that

15
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1 are unpaid because of the provider's failure to comply with

2 this paragraph. Any agreement requiring the injured person or

3 insured to pay for such charges is unenforceable.

4 3. If the insured fails to furnish the provider with

5 the correct name and address of the insured's personal injury

6 protection insurer, the provider has 35 days from the date the

7 provider obtains the correct information to furnish the

8 insurer with a statement of the charges. The insurer is not

9 required to pay for such charges unless the provider includes

10 with the statement documentary evidence that was provided by

11 the insured during the 35-day period demonstrating that the

12 provider reasonably relied on erroneous information from the

13 insured and either:

14 a. A denial letter from the incorrect insurer; or

15 b. Proof of mailing, which may include an affidavit

16 under penalty of perjury, reflecting timely mailing to the

17 incorrect address or insurer.

18 (f) Timely billing for emergency services.--

19 1. For emergency services and care as defined in s.

20 395.002 rendered in a hospital emergency department or for

21 transport and treatment rendered by an ambulance provider

22 licensed pursuant to part III of chapter 401, the provider is

23 not required to furnish the statement of charges within the

24 time periods established by this subsection; however, such

25 charges must be submitted within 75 days after the date the

26 treatment was rendered, and the insurer shall not be

27 considered to have been furnished with notice of the amount of

28 covered loss for purposes of subsection (8) until it receives

29 a statement complying with subsection (7), or copy thereof,

30 which specifically identifies the place of service to be a

31 hospital emergency department or an ambulance.

16
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1 2. If the insured fails to furnish the provider with

2 the correct name and address of the insured's personal injury

3 protection insurer, the provider has 75 days following the

4 date the provider obtains the correct information to furnish

5 the insurer with a statement of the charges. The insurer is

6 not required to pay for such charges unless the provider

7 includes with the statement:

8 a. Documentary evidence that was provided by the

9 insured during the 75-day period demonstrating that the

10 provider reasonably relied on erroneous information from the

11 insured;

12 b. A denial letter from the incorrect insurer; or

13 c. Proof of mailing, which may include an affidavit

14 under penalty of perjury, reflecting timely mailing to the

15 incorrect address or insurer.

16 (g) Billing notice and disclosures.--

17 1. Each notice of insured's rights under s. 627.7401

18 must include the following statement in type no smaller than

19 12-point font:

20

21 BILLING REQUIREMENTS.--Florida Statutes provide

22 that with respect to any treatment or services,

23 other than certain hospital and emergency

24 services, the statement of charges furnished to

25 the insurer by the provider may not include,

26 and the insurer and the injured person are not

27 required to pay, charges for treatment or

28 services rendered more than 35 days before the

29 postmark date of the statement, except for past

30 due amounts previously billed on a timely

31 basis, and except that, if the provider submits

17
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1 to the insurer a notice of initiation of

2 treatment within 21 days after its first

3 examination or treatment of the claimant, the

4 statement may include charges for treatment or

5 services rendered up to, but not more than, 50

6 days before the postmark date of the statement.

7

8 2. Except for ambulance transport and treatment or

9 hospital and emergency services and care rendered pursuant to

10 s. 395.002, on each date services are rendered the health care

11 provider shall provide to the insured patient a written bill,

12 superbill, fee slip, or other similar document that

13 establishes in plain language a detailed description of the

14 service provided and the cost associated with the service. The

15 insured must sign the written bill, superbill, fee slip, or

16 other similar document immediately after having received

17 services. Copies of such disclosures shall be maintained as

18 part of the patient's medical records in accordance with

19 minimal record keeping standards. Health care providers or

20 service providers who do not render services in the presence

21 of the insured are not required to comply with this section.

22 (h) Upon request, the insured and his or her assigns

23 shall be sent a letter containing a payment log itemizing all

24 payments made, the applicable insurance declarations page, and

25 a copy of the insurance policy within 30 days after the

26 written request. Such request shall state that it is a

27 "request under s. 627.736(7)" and shall state with

28 specificity:

29 1. The name of the insured upon whom such benefits are

30 being sought, including a copy of the assignment giving rights

31 to the claimant if the claimant is not the insured.
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1 2. The claim number or policy number upon which such

2 claim was originally submitted to the insurer.

3

4 Such request must be sent to the person and address specified

5 by the insurer for the purposes of receiving notices or

6 requests under this section.

7 (i) Benefits shall not be due or payable to or on the

8 behalf of an insured person if that person has committed, by a

9 material act or omission, any insurance fraud relating to

10 personal injury protection coverage under his or her policy,

11 if the fraud is admitted to in a sworn statement by the

12 insured or if it is established in a court of competent

13 jurisdiction. Any insurance fraud shall void all coverage

14 arising from the claim related to such fraud under the

15 personal injury protection coverage of the insured person who

16 committed the fraud, irrespective of whether a portion of the

17 insured person's claim may be legitimate, and any benefits

18 paid prior to the discovery of the insured person's insurance

19 fraud shall be recoverable by the insurer from the person who

20 committed insurance fraud in their entirety. The prevailing

21 party is entitled to its costs and attorney's fees in any

22 action in which it prevails in an insurer's action to enforce

23 its right of recovery under this paragraph.

24 (8) OVERDUE PERSONAL INJURY PROTECTION BENEFITS.--

25 (a)(b) Personal injury protection insurance benefits

26 paid pursuant to this section shall be overdue if not paid

27 within 30 days after the insurer is furnished written notice

28 of the amount fact of a covered loss, including a properly

29 completed CMS 1500 form or its successor or UB 92 form or its

30 successor, assignment of benefits, or, in the case of

31 disability benefits, proper written documentation of the claim

19
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1 and of the amount of same. If such written notice is not

2 furnished to the insurer as to the entire claim, any partial

3 amount supported by written notice is overdue if not paid

4 within 30 days after such written notice is furnished to the

5 insurer. Any part or all of the remainder of the claim that

6 is subsequently supported by written notice is overdue if not

7 paid within 30 days after such written notice is furnished to

8 the insurer. When an insurer pays only a portion of a claim or

9 rejects a claim, the insurer shall provide at the time of the

10 partial payment or rejection an itemized specification of each

11 item that the insurer had reduced, omitted, or declined to pay

12 and any information that the insurer desires the claimant to

13 consider related to the medical necessity of the denied

14 treatment or to explain the reasonableness of the reduced

15 charge, provided that this shall not limit the introduction of

16 evidence at trial; and the insurer shall include the name and

17 address of the person to whom the claimant should respond and

18 a claim number to be referenced in future correspondence.

19 However, notwithstanding the fact that written notice has been

20 furnished to the insurer, any payment shall not be deemed

21 overdue when the insurer has reasonable proof to establish

22 that the insurer is not responsible for the payment. For the

23 purpose of calculating the extent to which any benefits are

24 overdue, payment shall be treated as being made on the date a

25 draft or other valid instrument which is equivalent to payment

26 was placed in the United States mail in a properly addressed,

27 postpaid envelope or, if not so posted, on the date of

28 delivery.

29 (b) Timely payment by an insurer This paragraph does

30 not preclude or limit the ability of the insurer to assert

31 that the claim was unrelated, was for services not lawfully
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1 performed, was not medically necessary, or was unreasonable or

2 that the amount of the charge was in excess of that permitted

3 under, or in violation of, this section subsection (5). Such

4 assertion by the insurer may be made at any time, including

5 after payment of the claim or after the 30-day time period for

6 payment set forth in this subsection paragraph.

7 (c) All overdue payments shall bear simple interest at

8 the rate established under s. 55.03 or the rate established in

9 the insurance contract, whichever is greater, for the year in

10 which the payment became overdue, calculated from the date the

11 insurer was furnished with written notice of the amount of

12 covered loss. Interest shall be due at the time payment of the

13 overdue claim is made.

14 (d) The insurer of the owner of a motor vehicle shall

15 pay personal injury protection benefits for:

16 1. Accidental bodily injury sustained in this state by

17 the owner while occupying a motor vehicle, or while not an

18 occupant of a self-propelled vehicle if the injury is caused

19 by physical contact with a motor vehicle.

20 2. Accidental bodily injury sustained outside this

21 state, but within the United States of America or its

22 territories or possessions or Canada, by the owner while

23 occupying the owner's motor vehicle.

24 3. Accidental bodily injury sustained by a relative of

25 the owner residing in the same household, under the

26 circumstances described in subparagraph 1. or subparagraph 2.,

27 provided the relative at the time of the accident is domiciled

28 in the owner's household and is not himself or herself the

29 owner of a motor vehicle with respect to which security is

30 required under ss. 627.730-627.7405.

31
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1 4. Accidental bodily injury sustained in this state by

2 any other person while occupying the owner's motor vehicle or,

3 if a resident of this state, while not an occupant of a

4 self-propelled vehicle, if the injury is caused by physical

5 contact with such motor vehicle, provided the injured person

6 is not himself or herself:

7 a. The owner of a motor vehicle with respect to which

8 security is required under ss. 627.730-627.7405; or

9 b. Entitled to personal injury benefits from the

10 insurer of the owner or owners of such a motor vehicle.

11 (e) If two or more insurers are liable to pay personal

12 injury protection benefits for the same injury to any one

13 person, the maximum payable shall be as specified in

14 subsection (1), and any insurer paying the benefits shall be

15 entitled to recover from each of the other insurers an

16 equitable pro rata share of the benefits paid and expenses

17 incurred in processing the claim.

18 (c)(f) It is a violation of the insurance code for an

19 insurer to fail to timely provide benefits as required by this

20 section with such frequency as to constitute a general

21 business practice.

22 (9) CALCULATION OF TIME OF PAYMENT.--For the purpose

23 of calculating the extent to which any benefits are overdue,

24 payment shall be treated as being made on the date a draft or

25 other valid instrument that is equivalent to payment was

26 placed in the United States mail in a properly addressed,

27 postpaid envelope or, if not so posted, on the date of

28 delivery.

29 (10) INTEREST ON OVERDUE PAYMENTS.--All overdue

30 payments shall bear simple interest at the rate established

31 under s. 55.03 or the rate established in the insurance
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1 contract, whichever is greater, for the year in which the

2 payment became overdue, calculated from the date the insurer

3 was furnished with written notice of the amount of covered

4 loss. In the case of payment made by an insurer to the

5 insured, or insured's assignee, interest shall be due at the

6 time payment of the overdue claim is made. All amounts

7 repayable to the insurer shall bear simple interest at the

8 rate established under s. 55.03 for the year in which the

9 payment became repayable, calculated from the date the insurer

10 tendered payment.

11 (g) Benefits shall not be due or payable to or on the

12 behalf of an insured person if that person has committed, by a

13 material act or omission, any insurance fraud relating to

14 personal injury protection coverage under his or her policy,

15 if the fraud is admitted to in a sworn statement by the

16 insured or if it is established in a court of competent

17 jurisdiction. Any insurance fraud shall void all coverage

18 arising from the claim related to such fraud under the

19 personal injury protection coverage of the insured person who

20 committed the fraud, irrespective of whether a portion of the

21 insured person's claim may be legitimate, and any benefits

22 paid prior to the discovery of the insured person's insurance

23 fraud shall be recoverable by the insurer from the person who

24 committed insurance fraud in their entirety. The prevailing

25 party is entitled to its costs and attorney's fees in any

26 action in which it prevails in an insurer's action to enforce

27 its right of recovery under this paragraph.

28 (5) CHARGES FOR TREATMENT OF INJURED PERSONS.--

29 (a) Any physician, hospital, clinic, or other person

30 or institution lawfully rendering treatment to an injured

31 person for a bodily injury covered by personal injury
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1 protection insurance may charge the insurer and injured party

2 only a reasonable amount pursuant to this section for the

3 services and supplies rendered, and the insurer providing such

4 coverage may pay for such charges directly to such person or

5 institution lawfully rendering such treatment, if the insured

6 receiving such treatment or his or her guardian has

7 countersigned the properly completed invoice, bill, or claim

8 form approved by the office upon which such charges are to be

9 paid for as having actually been rendered, to the best

10 knowledge of the insured or his or her guardian. In no event,

11 however, may such a charge be in excess of the amount the

12 person or institution customarily charges for like services or

13 supplies. With respect to a determination of whether a charge

14 for a particular service, treatment, or otherwise is

15 reasonable, consideration may be given to evidence of usual

16 and customary charges and payments accepted by the provider

17 involved in the dispute, and reimbursement levels in the

18 community and various federal and state medical fee schedules

19 applicable to automobile and other insurance coverages, and

20 other information relevant to the reasonableness of the

21 reimbursement for the service, treatment, or supply.

22 (11) CLAIMS NOT PROPERLY PAYABLE.--

23 (b)1. An insurer or insured is not required to pay a

24 claim or charges:

25 (a)a. Made by a broker or by a person making a claim

26 on behalf of a broker;

27 (b)b. For any service or treatment that was not lawful

28 at the time rendered;

29 (c)c. To any person who knowingly submits a false or

30 misleading statement relating to the claim or charges;

31
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1 (d)d. With respect to a bill or statement that does

2 not substantially meet the applicable requirements of

3 paragraph(7)(b)(d);

4 (e)e. For any treatment or service that is upcoded, or

5 that is unbundled when such treatment or services should be

6 bundled, in accordance with subsection (7) paragraph (d). To

7 facilitate prompt payment of lawful services, an insurer may

8 change codes that it determines to have been improperly or

9 incorrectly upcoded or unbundled, and may make payment based

10 on the changed codes, without affecting the right of the

11 provider to dispute the change by the insurer, provided that

12 before doing so, the insurer must contact the health care

13 provider and discuss the reasons for the insurer's change and

14 the health care provider's reason for the coding, or make a

15 reasonable good faith effort to do so, as documented in the

16 insurer's file; and

17 (f)f. For medical services or treatment billed by a

18 physician and not provided in a hospital unless such services

19 are rendered by the physician or are incident to his or her

20 professional services and are included on the physician's

21 bill, including documentation verifying that the physician is

22 responsible for the medical services that were rendered and

23 billed.

24 2. Charges for medically necessary cephalic

25 thermograms, peripheral thermograms, spinal ultrasounds,

26 extremity ultrasounds, video fluoroscopy, and surface

27 electromyography shall not exceed the maximum reimbursement

28 allowance for such procedures as set forth in the applicable

29 fee schedule or other payment methodology established pursuant

30 to s. 440.13.

31
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1 3. Allowable amounts that may be charged to a personal

2 injury protection insurance insurer and insured for medically

3 necessary nerve conduction testing when done in conjunction

4 with a needle electromyography procedure and both are

5 performed and billed solely by a physician licensed under

6 chapter 458, chapter 459, chapter 460, or chapter 461 who is

7 also certified by the American Board of Electrodiagnostic

8 Medicine or by a board recognized by the American Board of

9 Medical Specialties or the American Osteopathic Association or

10 who holds diplomate status with the American Chiropractic

11 Neurology Board or its predecessors shall not exceed 200

12 percent of the allowable amount under the participating

13 physician fee schedule of Medicare Part B for year 2001, for

14 the area in which the treatment was rendered, adjusted

15 annually on August 1 to reflect the prior calendar year's

16 changes in the annual Medical Care Item of the Consumer Price

17 Index for All Urban Consumers in the South Region as

18 determined by the Bureau of Labor Statistics of the United

19 States Department of Labor.

20 4. Allowable amounts that may be charged to a personal

21 injury protection insurance insurer and insured for medically

22 necessary nerve conduction testing that does not meet the

23 requirements of subparagraph 3. shall not exceed the

24 applicable fee schedule or other payment methodology

25 established pursuant to s. 440.13.

26 5. Allowable amounts that may be charged to a personal

27 injury protection insurance insurer and insured for magnetic

28 resonance imaging services shall not exceed 175 percent of the

29 allowable amount under the participating physician fee

30 schedule of Medicare Part B for year 2001, for the area in

31 which the treatment was rendered, adjusted annually on August
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1 1 to reflect the prior calendar year's changes in the annual

2 Medical Care Item of the Consumer Price Index for All Urban

3 Consumers in the South Region as determined by the Bureau of

4 Labor Statistics of the United States Department of Labor for

5 the 12-month period ending June 30 of that year, except that

6 allowable amounts that may be charged to a personal injury

7 protection insurance insurer and insured for magnetic

8 resonance imaging services provided in facilities accredited

9 by the Accreditation Association for Ambulatory Health Care,

10 the American College of Radiology, or the Joint Commission on

11 Accreditation of Healthcare Organizations shall not exceed 200

12 percent of the allowable amount under the participating

13 physician fee schedule of Medicare Part B for year 2001, for

14 the area in which the treatment was rendered, adjusted

15 annually on August 1 to reflect the prior calendar year's

16 changes in the annual Medical Care Item of the Consumer Price

17 Index for All Urban Consumers in the South Region as

18 determined by the Bureau of Labor Statistics of the United

19 States Department of Labor for the 12-month period ending June

20 30 of that year. This paragraph does not apply to charges for

21 magnetic resonance imaging services and nerve conduction

22 testing for inpatients and emergency services and care as

23 defined in chapter 395 rendered by facilities licensed under

24 chapter 395.

25 6. The Department of Health, in consultation with the

26 appropriate professional licensing boards, shall adopt, by

27 rule, a list of diagnostic tests deemed not to be medically

28 necessary for use in the treatment of persons sustaining

29 bodily injury covered by personal injury protection benefits

30 under this section. The initial list shall be adopted by

31 January 1, 2004, and shall be revised from time to time as
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1 determined by the Department of Health, in consultation with

2 the respective professional licensing boards. Inclusion of a

3 test on the list of invalid diagnostic tests shall be based on

4 lack of demonstrated medical value and a level of general

5 acceptance by the relevant provider community and shall not be

6 dependent for results entirely upon subjective patient

7 response. Notwithstanding its inclusion on a fee schedule in

8 this subsection, an insurer or insured is not required to pay

9 any charges or reimburse claims for any invalid diagnostic

10 test as determined by the Department of Health.

11 (c)1. With respect to any treatment or service, other

12 than medical services billed by a hospital or other provider

13 for emergency services as defined in s. 395.002 or inpatient

14 services rendered at a hospital-owned facility, the statement

15 of charges must be furnished to the insurer by the provider

16 and may not include, and the insurer is not required to pay,

17 charges for treatment or services rendered more than 35 days

18 before the postmark date of the statement, except for past due

19 amounts previously billed on a timely basis under this

20 paragraph, and except that, if the provider submits to the

21 insurer a notice of initiation of treatment within 21 days

22 after its first examination or treatment of the claimant, the

23 statement may include charges for treatment or services

24 rendered up to, but not more than, 75 days before the postmark

25 date of the statement. The injured party is not liable for,

26 and the provider shall not bill the injured party for, charges

27 that are unpaid because of the provider's failure to comply

28 with this paragraph. Any agreement requiring the injured

29 person or insured to pay for such charges is unenforceable.

30 2. If, however, the insured fails to furnish the

31 provider with the correct name and address of the insured's
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1 personal injury protection insurer, the provider has 35 days

2 from the date the provider obtains the correct information to

3 furnish the insurer with a statement of the charges. The

4 insurer is not required to pay for such charges unless the

5 provider includes with the statement documentary evidence that

6 was provided by the insured during the 35-day period

7 demonstrating that the provider reasonably relied on erroneous

8 information from the insured and either:

9 a. A denial letter from the incorrect insurer; or

10 b. Proof of mailing, which may include an affidavit

11 under penalty of perjury, reflecting timely mailing to the

12 incorrect address or insurer.

13 3. For emergency services and care as defined in s.

14 395.002 rendered in a hospital emergency department or for

15 transport and treatment rendered by an ambulance provider

16 licensed pursuant to part III of chapter 401, the provider is

17 not required to furnish the statement of charges within the

18 time periods established by this paragraph; and the insurer

19 shall not be considered to have been furnished with notice of

20 the amount of covered loss for purposes of paragraph (4)(b)

21 until it receives a statement complying with paragraph (d), or

22 copy thereof, which specifically identifies the place of

23 service to be a hospital emergency department or an ambulance

24 in accordance with billing standards recognized by the Health

25 Care Finance Administration.

26 4. Each notice of insured's rights under s. 627.7401

27 must include the following statement in type no smaller than

28 12 points:

29

30 BILLING REQUIREMENTS.--Florida Statutes provide

31 that with respect to any treatment or services,

29
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1 other than certain hospital and emergency

2 services, the statement of charges furnished to

3 the insurer by the provider may not include,

4 and the insurer and the injured party are not

5 required to pay, charges for treatment or

6 services rendered more than 35 days before the

7 postmark date of the statement, except for past

8 due amounts previously billed on a timely

9 basis, and except that, if the provider submits

10 to the insurer a notice of initiation of

11 treatment within 21 days after its first

12 examination or treatment of the claimant, the

13 statement may include charges for treatment or

14 services rendered up to, but not more than, 75

15 days before the postmark date of the statement.

16

17 (d) All statements and bills for medical services

18 rendered by any physician, hospital, clinic, or other person

19 or institution shall be submitted to the insurer on a properly

20 completed Centers for Medicare and Medicaid Services (CMS)

21 1500 form, UB 92 forms, or any other standard form approved by

22 the office or adopted by the commission for purposes of this

23 paragraph. All billings for such services rendered by

24 providers shall, to the extent applicable, follow the

25 Physicians' Current Procedural Terminology (CPT) or Healthcare

26 Correct Procedural Coding System (HCPCS), or ICD-9 in effect

27 for the year in which services are rendered and comply with

28 the Centers for Medicare and Medicaid Services (CMS) 1500 form

29 instructions and the American Medical Association Current

30 Procedural Terminology (CPT) Editorial Panel and Healthcare

31 Correct Procedural Coding System (HCPCS). All providers other

30
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1 than hospitals shall include on the applicable claim form the

2 professional license number of the provider in the line or

3 space provided for "Signature of Physician or Supplier,

4 Including Degrees or Credentials." In determining compliance

5 with applicable CPT and HCPCS coding, guidance shall be

6 provided by the Physicians' Current Procedural Terminology

7 (CPT) or the Healthcare Correct Procedural Coding System

8 (HCPCS) in effect for the year in which services were

9 rendered, the Office of the Inspector General (OIG),

10 Physicians Compliance Guidelines, and other authoritative

11 treatises designated by rule by the Agency for Health Care

12 Administration. No statement of medical services may include

13 charges for medical services of a person or entity that

14 performed such services without possessing the valid licenses

15 required to perform such services. For purposes of paragraph

16 (4)(b), an insurer shall not be considered to have been

17 furnished with notice of the amount of covered loss or medical

18 bills due unless the statements or bills comply with this

19 paragraph, and unless the statements or bills are properly

20 completed in their entirety as to all material provisions,

21 with all relevant information being provided therein.

22 (12) DEMAND LETTER.--

23 (a) As a condition precedent to filing any action for

24 benefits under this section, the insurer must be provided with

25 written notice of an intent to initiate litigation. Such

26 notice may not be sent until the claim is overdue, including

27 any additional time the insurer has to pay the claim pursuant

28 to subsection (8).

29 (b) The notice required shall state that it is a

30 "demand letter under s. 627.736(14)" and shall state with

31 specificity:
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1 1. The name of the insured upon whom such benefits are

2 being sought, including a copy of the assignment giving rights

3 to the claimant if the claimant is not the insured.

4 2. The claim number or policy number upon which such

5 claim was originally submitted to the insurer.

6 3. To the extent applicable, the name of any medical

7 provider who rendered to an insured the treatment, services,

8 accommodations, or supplies that form the basis of such claim;

9 and an itemized statement specifying each exact amount, the

10 date of treatment, service, or accommodation, and the type of

11 benefit claimed to be due. A completed form satisfying the

12 requirements of subsection (7) or the lost-wage statement

13 previously submitted may be used as the itemized statement. To

14 the extent that the demand involves an insurer's withdrawal of

15 payment under subsection (15) for future treatment not yet

16 rendered, the claimant shall attach a copy of the insurer's

17 notice withdrawing such payment and an itemized statement of

18 the type, frequency, and duration of future treatment claimed

19 to be reasonable and medically necessary.

20 (c) Each notice required by this subsection must be

21 delivered to the insurer by United States certified or

22 registered mail, return receipt requested. Such postal costs

23 shall be reimbursed by the insurer if so requested by the

24 claimant in the notice, when the insurer pays the claim. Such

25 notice must be sent to the person and address specified by the

26 insurer for the purposes of receiving notices under this

27 subsection. Each licensed insurer, whether domestic, foreign,

28 or alien, shall file with the office designation of the name

29 and address of the person to whom notices pursuant to this

30 subsection shall be sent which the office shall make available

31 on its Internet website. The name and address on file with the
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1 office pursuant to s. 624.422 shall be deemed the authorized

2 representative to accept notice pursuant to this subsection in

3 the event no other designation has been made.

4 (d) If, within 21 days after receipt of notice by the

5 insurer, the overdue claim specified in the notice is paid by

6 the insurer together with applicable interest and a penalty of

7 10 percent of the overdue amount paid by the insurer, subject

8 to a maximum penalty of $250, no action may be brought against

9 the insurer. If the demand involves an insurer's withdrawal of

10 payment under subsection (15) for future treatment not yet

11 rendered, no action may be brought against the insurer if,

12 within 21 days after its receipt of the notice, the insurer

13 mails to the person filing the notice a written statement of

14 the insurer's agreement to pay for such treatment in

15 accordance with the notice and to pay a penalty of 10 percent,

16 subject to a maximum penalty of $250, when it pays for such

17 future treatment in accordance with the requirements of this

18 section. To the extent the insurer determines not to pay any

19 amount demanded, the penalty shall not be payable in any

20 subsequent action. For purposes of this subsection, payment or

21 the insurer's agreement shall be treated as being made on the

22 date a draft or other valid instrument that is equivalent to

23 payment, or the insurer's written statement of agreement, is

24 placed in the United States mail in a properly addressed,

25 postpaid envelope, or if not so posted, on the date of

26 delivery. The insurer is not obligated to pay any attorney's

27 fees if the insurer pays the claim or mails its agreement to

28 pay for future treatment within the time prescribed by this

29 subsection.

30

31
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1 (e) The applicable statute of limitation for an action

2 under this section shall be tolled for a period of 21 business

3 days by the mailing of the notice required by this subsection.

4 (f) Any insurer making a general business practice of

5 not paying valid claims until receipt of the notice required

6 by this subsection is engaging in an unfair trade practice

7 under the insurance code.

8 (13) DISCLOSURE AND ACKNOWLEDGEMENT FORM.--

9 (a)(e)1. At the initial treatment or service provided,

10 each physician, other licensed professional, clinic, or other

11 medical institution providing medical services upon which a

12 claim for personal injury protection benefits is based shall

13 require an insured person, or his or her guardian, to execute

14 a disclosure and acknowledgment form, which reflects at a

15 minimum that:

16 1.a. The insured, or his or her guardian, must

17 countersign the form attesting to the fact that the services

18 set forth therein were actually rendered;

19 2.b. The insured, or his or her guardian, has both the

20 right and affirmative duty to confirm that the services were

21 actually rendered;

22 3.c. The insured, or his or her guardian, was not

23 solicited by any person to seek any services from the medical

24 provider;

25 4.d. That the physician, other licensed professional,

26 clinic, or other medical institution rendering services for

27 which payment is being claimed explained the services to the

28 insured or his or her guardian; and

29 5.e. If the insured notifies the insurer in writing of

30 a billing error, the insured may be entitled to a certain

31
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1 percentage of a reduction in the amounts paid by the insured's

2 motor vehicle insurer.

3 (b)2. The physician, other licensed professional,

4 clinic, or other medical institution rendering services for

5 which payment is being claimed has the affirmative duty to

6 explain the services rendered to the insured, or his or her

7 guardian, so that the insured, or his or her guardian,

8 countersigns the form with informed consent.

9 (c)3. Countersignature by the insured, or his or her

10 guardian, is not required for the reading of diagnostic tests

11 or other services that are of such a nature that they are not

12 required to be performed in the presence of the insured.

13 (d)4. The licensed medical professional rendering

14 treatment for which payment is being claimed must sign, by his

15 or her own hand, the form complying with this subsection

16 paragraph.

17 (e)5. The original completed disclosure and

18 acknowledgment form shall be furnished to the insurer pursuant

19 to subsection (8) paragraph (4)(b) and may not be

20 electronically furnished.

21 (f)6. This disclosure and acknowledgment form is not

22 required for services billed by a provider for emergency

23 services as defined in s. 395.002, for emergency services and

24 care as defined in s. 395.002 rendered in a hospital emergency

25 department, or for transport and treatment rendered by an

26 ambulance provider licensed pursuant to part III of chapter

27 401.

28 (g)7. The Financial Services Commission shall adopt,

29 by rule, a standard disclosure and acknowledgment form that

30 shall be used to fulfill the requirements of this subsection

31 paragraph, effective 90 days after such form is adopted and
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1 becomes final. The commission shall adopt a proposed rule by

2 October 1, 2003. Until the rule is final, the provider may use

3 a form of its own which otherwise complies with the

4 requirements of this paragraph.

5 (h)8. As used in this subsection paragraph,

6 "countersigned" means a second or verifying signature, as on a

7 previously signed document, and is not satisfied by the

8 statement "signature on file" or any similar statement.

9 (i)9. The requirements of This subsection applies

10 paragraph apply only with respect to the initial treatment or

11 service of the insured by a provider. For subsequent

12 treatments or service, the provider must maintain a patient

13 log signed by the patient, in chronological order by date of

14 service, that is consistent with the services being rendered

15 to the patient as claimed. The requirements of this paragraph

16 subparagraph for maintaining a patient log signed by the

17 patient may be met by a hospital that maintains medical

18 records as required by s. 395.3025 and applicable rules and

19 makes such records available to the insurer upon request.

20 (f) Upon written notification by any person, an

21 insurer shall investigate any claim of improper billing by a

22 physician or other medical provider. The insurer shall

23 determine if the insured was properly billed for only those

24 services and treatments that the insured actually received. If

25 the insurer determines that the insured has been improperly

26 billed, the insurer shall notify the insured, the person

27 making the written notification and the provider of its

28 findings and shall reduce the amount of payment to the

29 provider by the amount determined to be improperly billed. If

30 a reduction is made due to such written notification by any

31 person, the insurer shall pay to the person 20 percent of the
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1 amount of the reduction, up to $500. If the provider is

2 arrested due to the improper billing, then the insurer shall

3 pay to the person 40 percent of the amount of the reduction,

4 up to $500.

5 (g) An insurer may not systematically downcode with

6 the intent to deny reimbursement otherwise due. Such action

7 constitutes a material misrepresentation under s.

8 626.9541(1)(i)2.

9 (6) DISCOVERY OF FACTS ABOUT AN INJURED PERSON;

10 DISPUTES.--

11 (a) Every employer shall, if a request is made by an

12 insurer providing personal injury protection benefits under

13 ss. 627.730-627.7405 against whom a claim has been made,

14 furnish forthwith, in a form approved by the office, a sworn

15 statement of the earnings, since the time of the bodily injury

16 and for a reasonable period before the injury, of the person

17 upon whose injury the claim is based.

18 (14) DISCOVERY OF FACTS ABOUT AN INJURED PERSON;

19 DISPUTES.--

20 (a)(b) Every physician, hospital, clinic, or other

21 medical institution providing, before or after bodily injury

22 upon which a claim for personal injury protection insurance

23 benefits is based, any products, services, or accommodations

24 in relation to that or any other injury, or in relation to a

25 condition claimed to be connected with that or any other

26 injury, shall, if requested to do so by the insurer against

27 whom the claim has been made:,

28 1. Furnish forthwith a written report of the history,

29 condition, treatment, dates, and costs of such treatment of

30 the injured person and why the items identified by the insurer

31 were reasonable in amount and medically necessary.,
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1 2. Provide together with a sworn statement that the

2 treatment or services rendered were reasonable and necessary

3 with respect to the bodily injury sustained. Such sworn

4 statement shall read as follows: "Under penalty of perjury, I

5 declare that I have read the foregoing, and the facts alleged

6 are true, to the best of my knowledge and belief."

7 3. Identify and identifying which portion of the

8 expenses for such treatment or services was incurred as a

9 result of such bodily injury.,

10 4. and Produce forthwith, and permit the inspection

11 and copying of, his or her or its records regarding such

12 history, condition, treatment, dates, and costs of treatment;

13 provided that this shall not limit the introduction of

14 evidence at trial. Such sworn statement shall read as follows:

15 "Under penalty of perjury, I declare that I have read the

16 foregoing, and the facts alleged are true, to the best of my

17 knowledge and belief."

18 (b) However, if the records are maintained at an

19 alternative location, the requested records shall be made

20 available at the principal place of business within 25 working

21 days after the request. If the requested records are not made

22 available within this time period and such records are later

23 admitted into evidence or otherwise used to support a claim by

24 the health care provider against the insurer, the court shall

25 not award attorney's fees to the provider pursuant to this

26 section or s. 627.428. At the time of the records inspection,

27 the health care provider shall allow the insurer to inspect

28 records and photograph the equipment and associated documents

29 associated with the insured's treatment, services, or

30 supplies.

31
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1 (c) A No cause of action for violation of the

2 physician-patient privilege or invasion of the right of

3 privacy is not shall be permitted against any physician,

4 hospital, clinic, or other medical institution complying with

5 the provisions of this section.

6 (d) The person requesting such records and such sworn

7 statement shall pay all reasonable costs connected therewith.

8 (e) If an insurer makes a written request for

9 documentation or information under this paragraph within 30

10 days after having received notice of the amount of a covered

11 loss under subsection (7) paragraph (4)(a), the amount or the

12 partial amount that which is the subject of the insurer's

13 inquiry shall become overdue if the insurer does not pay in

14 accordance with subsection (8) paragraph (4)(b) or within 15

15 10 days after the insurer's receipt of the requested

16 documentation or information, whichever occurs later. For

17 purposes of this paragraph, the term "receipt" includes, but

18 is not limited to, inspection and copying pursuant to this

19 subsection paragraph.

20 (f) Any insurer that requests documentation or

21 information pertaining to reasonableness of charges or medical

22 necessity under this subsection paragraph without a reasonable

23 basis for such requests as a general business practice is

24 engaging in an unfair trade practice under the insurance code.

25 (g)(c) In the event of any dispute regarding an

26 insurer's right to discovery of facts under this section, the

27 insurer may petition a court of competent jurisdiction to

28 enter an order permitting such discovery. The order may be

29 made only on motion for good cause shown and upon notice to

30 all persons having an interest, and it shall specify the time,

31 place, manner, conditions, and scope of the discovery. Such
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1 court may, in order to protect against annoyance,

2 embarrassment, or oppression, as justice requires, enter an

3 order refusing discovery or specifying conditions of discovery

4 and may order payments of costs and expenses of the

5 proceeding, including reasonable fees for the appearance of

6 attorneys at the proceedings, as justice requires.

7 (h) A health care provider is entitled to reasonable

8 compensation for complying with a request for information by

9 an insurer.

10 (i)(d) The injured person shall be furnished, upon

11 request, a copy of all information obtained by the insurer

12 under the provisions of this section, and shall pay a

13 reasonable charge, if required by the insurer.

14 (j)(e) Notice to an insurer of the existence of a

15 claim shall not be unreasonably withheld by an insured.

16 (15)(7) MENTAL AND PHYSICAL EXAMINATION OF INJURED

17 PERSON; REPORTS.--

18 (a) Whenever the mental or physical condition of an

19 injured person covered by personal injury protection is

20 material to any claim that has been or may be made for past or

21 future personal injury protection insurance benefits, such

22 person shall, upon the request of an insurer, submit to mental

23 or physical examination by a physician or physicians.

24 (b) The costs of any examinations requested by an

25 insurer shall be borne entirely by the insurer.

26 (c) Such examination shall be conducted within the

27 municipality where the insured is receiving treatment, or in a

28 location reasonably accessible to the insured, which, for

29 purposes of this paragraph, means any location within the

30 municipality in which the insured resides, or any location

31 within 10 miles by road of the insured's residence, provided
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1 such location is within the county in which the insured

2 resides.

3 (d) If the examination is to be conducted in a

4 location reasonably accessible to the insured, and if there is

5 no qualified physician to conduct the examination in a

6 location reasonably accessible to the insured, then such

7 examination shall be conducted in an area of the closest

8 proximity to the insured's residence.

9 (e) Personal protection Insurers are authorized to

10 include reasonable provisions in personal injury protection

11 insurance policies for mental and physical examination of

12 those claiming personal injury protection insurance benefits.

13 (f) An insurer may not withdraw payment of a treating

14 physician without the consent of the injured person covered by

15 the personal injury protection, unless the insurer first

16 obtains a valid report by a Florida physician licensed under

17 the same chapter as the treating physician whose treatment

18 authorization is sought to be withdrawn, stating that

19 treatment was not reasonable, related, or necessary.

20 (g) A valid report is one that is prepared and signed

21 by the physician examining the injured person or reviewing the

22 treatment records of the injured person and is factually

23 supported by the examination and treatment records if reviewed

24 and that has not been modified by anyone other than the

25 physician.

26 (h) The physician preparing the report must be in

27 active practice, unless the physician is physically disabled.

28 Active practice means that during the 3 years immediately

29 preceding the date of the physical examination or review of

30 the treatment records the physician must have devoted

31 professional time to the active clinical practice of
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1 evaluation, diagnosis, or treatment of medical conditions or

2 to the instruction of students in an accredited health

3 professional school or accredited residency program or a

4 clinical research program that is affiliated with an

5 accredited health professional school or teaching hospital or

6 accredited residency program.

7 (i) The physician preparing a report at the request of

8 an insurer and physicians rendering expert opinions on behalf

9 of persons claiming medical benefits for personal injury

10 protection, or on behalf of an insured through an attorney or

11 another entity, shall maintain, for at least 3 years, copies

12 of all examination reports as medical records and shall

13 maintain, for at least 3 years, records of all payments for

14 the examinations and reports.

15 (j) Neither an insurer nor any person acting at the

16 direction of or on behalf of an insurer may materially change

17 an opinion in a report prepared under this subsection

18 paragraph or direct the physician preparing the report to

19 change such opinion. The denial of a payment as the result of

20 such a changed opinion constitutes a material

21 misrepresentation under s. 626.9541(1)(i)2.; however, this

22 provision does not preclude the insurer from calling to the

23 attention of the physician errors of fact in the report based

24 upon information in the claim file.

25 (k)(b) If requested by the person examined, a party

26 causing an examination to be made shall deliver to him or her

27 a copy of every written report concerning the examination

28 rendered by an examining physician, at least one of which

29 reports must set out the examining physician's findings and

30 conclusions in detail. After such request and delivery, the

31 party causing the examination to be made is entitled, upon
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1 request, to receive from the person examined every written

2 report available to him or her or his or her representative

3 concerning any examination, previously or thereafter made, of

4 the same mental or physical condition. By requesting and

5 obtaining a report of the examination so ordered, or by taking

6 the deposition of the examiner, the person examined waives any

7 privilege he or she may have, in relation to the claim for

8 benefits, regarding the testimony of every other person who

9 has examined, or may thereafter examine, him or her in respect

10 to the same mental or physical condition. If a person

11 unreasonably refuses to submit to an examination, the personal

12 injury protection carrier is no longer liable for subsequent

13 personal injury protection benefits.

14 (8) APPLICABILITY OF PROVISION REGULATING ATTORNEY'S

15 FEES.--With respect to any dispute under the provisions of ss.

16 627.730-627.7405 between the insured and the insurer, or

17 between an assignee of an insured's rights and the insurer,

18 the provisions of s. 627.428 shall apply, except as provided

19 in subsection (11).

20 (16)(9) CANCELLATION OR NONRENEWAL.--

21 (a) Each insurer that which has issued a policy

22 providing personal injury protection benefits shall report the

23 renewal, cancellation, or nonrenewal thereof to the Department

24 of Highway Safety and Motor Vehicles within 45 days from the

25 effective date of the renewal, cancellation, or nonrenewal.

26 (b) Upon the issuance of a policy providing personal

27 injury protection benefits to a named insured not previously

28 insured by the insurer thereof during that calendar year, the

29 insurer shall report the issuance of the new policy to the

30 Department of Highway Safety and Motor Vehicles within 30

31 days. The report shall be in such form and format and contain
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1 such information as is may be required by the Department of

2 Highway Safety and Motor Vehicles which shall include a format

3 compatible with the data processing capabilities of such said

4 department, and the Department of Highway Safety and Motor

5 Vehicles is authorized to adopt rules necessary with respect

6 thereto. Failure by an insurer to file proper reports with the

7 Department of Highway Safety and Motor Vehicles as required by

8 this subsection or rules adopted with respect to the

9 requirements of this subsection constitutes a violation of the

10 Florida Insurance Code.

11 (c) Reports of cancellations and policy renewals and

12 reports of the issuance of new policies received by the

13 Department of Highway Safety and Motor Vehicles are

14 confidential and exempt from the provisions of s. 119.07(1).

15 (d) These records are to be used for enforcement and

16 regulatory purposes only, including the generation by the

17 department of data regarding compliance by owners of motor

18 vehicles with financial responsibility coverage requirements.

19 In addition, the Department of Highway Safety and Motor

20 Vehicles shall release, upon a written request by a person

21 involved in a motor vehicle accident, by the person's

22 attorney, or by a representative of the person's motor vehicle

23 insurer, the name of the insurance company and the policy

24 number for the policy covering the vehicle named by the

25 requesting party. The written request must include a copy of

26 the appropriate accident form as provided in s. 316.065, s.

27 316.066, or s. 316.068.

28 (e)(b) Every insurer with respect to each insurance

29 policy providing personal injury protection benefits shall

30 notify the named insured or in the case of a commercial fleet

31 policy, the first named insured in writing that any
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1 cancellation or nonrenewal of the policy will be reported by

2 the insurer to the Department of Highway Safety and Motor

3 Vehicles. The notice shall also inform the named insured that

4 failure to maintain personal injury protection and property

5 damage liability insurance on a motor vehicle when required by

6 law may result in the loss of registration and driving

7 privileges in this state, and the notice shall inform the

8 named insured of the amount of the reinstatement fees required

9 by s. 627.733(7). This notice is for informational purposes

10 only, and no civil liability shall attach to an insurer due to

11 failure to provide this notice.

12 (17) ATTORNEY'S FEES.--With respect to any dispute

13 under ss. 627.730-627.7405 between the insured and the

14 insurer, or between an assignee of an insured's rights and the

15 insurer, s. 627.428 shall apply, except as provided in

16 subsection (12).

17 (18)(10) PREFERRED PROVIDERS.--An insurer may

18 negotiate and enter into contracts with licensed health care

19 providers for the benefits described in this section, referred

20 to in this section as "preferred providers," which shall

21 include health care providers licensed under chapters 458,

22 459, 460, 461, and 463. The insurer may provide an option to

23 an insured to use a preferred provider at the time of purchase

24 of the policy for personal injury protection benefits, if the

25 requirements of this subsection are met. If the insured

26 elects to use a provider who is not a preferred provider,

27 whether the insured purchased a preferred provider policy or a

28 nonpreferred provider policy, the medical benefits provided by

29 the insurer shall be as required by this section. If the

30 insured elects to use a provider who is a preferred provider,

31 the insurer may pay medical benefits in excess of the benefits
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1 required by this section and may waive or lower the amount of

2 any deductible that applies to such medical benefits. If the

3 insurer offers a preferred provider policy to a policyholder

4 or applicant, it must also offer a nonpreferred provider

5 policy. The insurer shall provide each policyholder with a

6 current roster of preferred providers in the county in which

7 the insured resides at the time of purchase of such policy,

8 and shall make such list available for public inspection

9 during regular business hours at the principal office of the

10 insurer within the state.

11 (11) DEMAND LETTER.--

12 (a) As a condition precedent to filing any action for

13 benefits under this section, the insurer must be provided with

14 written notice of an intent to initiate litigation. Such

15 notice may not be sent until the claim is overdue, including

16 any additional time the insurer has to pay the claim pursuant

17 to paragraph (4)(b).

18 (b) The notice required shall state that it is a

19 "demand letter under s. 627.736(11)" and shall state with

20 specificity:

21 1. The name of the insured upon which such benefits

22 are being sought, including a copy of the assignment giving

23 rights to the claimant if the claimant is not the insured.

24 2. The claim number or policy number upon which such

25 claim was originally submitted to the insurer.

26 3. To the extent applicable, the name of any medical

27 provider who rendered to an insured the treatment, services,

28 accommodations, or supplies that form the basis of such claim;

29 and an itemized statement specifying each exact amount, the

30 date of treatment, service, or accommodation, and the type of

31 benefit claimed to be due. A completed form satisfying the
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1 requirements of paragraph (5)(d) or the lost-wage statement

2 previously submitted may be used as the itemized statement. To

3 the extent that the demand involves an insurer's withdrawal of

4 payment under paragraph (7)(a) for future treatment not yet

5 rendered, the claimant shall attach a copy of the insurer's

6 notice withdrawing such payment and an itemized statement of

7 the type, frequency, and duration of future treatment claimed

8 to be reasonable and medically necessary.

9 (c) Each notice required by this subsection must be

10 delivered to the insurer by United States certified or

11 registered mail, return receipt requested. Such postal costs

12 shall be reimbursed by the insurer if so requested by the

13 claimant in the notice, when the insurer pays the claim. Such

14 notice must be sent to the person and address specified by the

15 insurer for the purposes of receiving notices under this

16 subsection. Each licensed insurer, whether domestic, foreign,

17 or alien, shall file with the office designation of the name

18 and address of the person to whom notices pursuant to this

19 subsection shall be sent which the office shall make available

20 on its Internet website. The name and address on file with the

21 office pursuant to s. 624.422 shall be deemed the authorized

22 representative to accept notice pursuant to this subsection in

23 the event no other designation has been made.

24 (d) If, within 15 days after receipt of notice by the

25 insurer, the overdue claim specified in the notice is paid by

26 the insurer together with applicable interest and a penalty of

27 10 percent of the overdue amount paid by the insurer, subject

28 to a maximum penalty of $250, no action may be brought against

29 the insurer. If the demand involves an insurer's withdrawal of

30 payment under paragraph (7)(a) for future treatment not yet

31 rendered, no action may be brought against the insurer if,
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1 within 15 days after its receipt of the notice, the insurer

2 mails to the person filing the notice a written statement of

3 the insurer's agreement to pay for such treatment in

4 accordance with the notice and to pay a penalty of 10 percent,

5 subject to a maximum penalty of $250, when it pays for such

6 future treatment in accordance with the requirements of this

7 section. To the extent the insurer determines not to pay any

8 amount demanded, the penalty shall not be payable in any

9 subsequent action. For purposes of this subsection, payment or

10 the insurer's agreement shall be treated as being made on the

11 date a draft or other valid instrument that is equivalent to

12 payment, or the insurer's written statement of agreement, is

13 placed in the United States mail in a properly addressed,

14 postpaid envelope, or if not so posted, on the date of

15 delivery. The insurer shall not be obligated to pay any

16 attorney's fees if the insurer pays the claim or mails its

17 agreement to pay for future treatment within the time

18 prescribed by this subsection.

19 (e) The applicable statute of limitation for an action

20 under this section shall be tolled for a period of 15 business

21 days by the mailing of the notice required by this subsection.

22 (f) Any insurer making a general business practice of

23 not paying valid claims until receipt of the notice required

24 by this subsection is engaging in an unfair trade practice

25 under the insurance code.

26 (19)(12) CIVIL ACTION FOR INSURANCE FRAUD.--An insurer

27 shall have a cause of action against any person convicted of,

28 or who, regardless of adjudication of guilt, pleads guilty or

29 nolo contendere to insurance fraud under s. 817.234, patient

30 brokering under s. 817.505, or kickbacks under s. 456.054,

31 associated with a claim for personal injury protection
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1 benefits in accordance with this section. An insurer

2 prevailing in an action brought under this subsection may

3 recover compensatory, consequential, and punitive damages

4 subject to the requirements and limitations of part II of

5 chapter 768, and attorney's fees and costs incurred in

6 litigating a cause of action against any person convicted of,

7 or who, regardless of adjudication of guilt, pleads guilty or

8 nolo contendere to insurance fraud under s. 817.234, patient

9 brokering under s. 817.505, or kickbacks under s. 456.054,

10 associated with a claim for personal injury protection

11 benefits in accordance with this section.

12 (20)(13) MINIMUM BENEFIT COVERAGE.--If the Financial

13 Services Commission determines that the cost savings under

14 personal injury protection insurance benefits paid by insurers

15 have been realized due to the provisions of this act, prior

16 legislative reforms, or other factors, the commission may

17 increase the minimum $10,000 benefit coverage requirement. In

18 establishing the amount of such increase, the commission must

19 determine that the additional premium for such coverage is

20 approximately equal to the premium cost savings that have been

21 realized for the personal injury protection coverage with

22 limits of $10,000.

23 (21) REWARD.--Upon written notification by any person,

24 an insurer shall investigate any claim of improper billing by

25 a physician or other medical provider. The insurer shall

26 determine if the insured was properly billed for only those

27 services and treatments that the insured actually received. If

28 the insurer determines that the insured has been improperly

29 billed, the insurer shall notify the insured, the person

30 making the written notification and the provider of its

31 findings and shall reduce the amount of payment to the
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1 provider by the amount determined to be improperly billed. If

2 a reduction is made due to such written notification by any

3 person, the insurer shall pay to the person 20 percent of the

4 amount of the reduction up to $500. If the provider is

5 arrested due to the improper billing, the insurer shall pay to

6 the person 40 percent of the amount of the reduction up to

7 $500.

8 (22) VENUE.--Venue for any personal injury protection

9 claim, in the case of an assignment of benefits, shall be in

10 the jurisdiction where the insured resides, where the accident

11 occurs, or where the disputed health care services were

12 performed. Venue may be raised at any time. The cost of

13 transferring venue shall be borne by the plaintiff, and such

14 costs shall not be recoverable as plaintiff's damages.

15 Section 2. Subsection (2) of section 316.068, Florida

16 Statutes, is amended to read:

17 316.068 Crash report forms.--

18 (2) Every crash report required to be made in writing

19 must be made on the appropriate form approved by the

20 department and must contain all the information required

21 therein to include:

22 (a) The date, time, and location of the crash;

23 (b) A description of the vehicles involved;

24 (c) The names and addresses of the parties involved;

25 (d) The names and addresses of all drivers and

26 passengers in the vehicles involved;

27 (e) The names and addresses of witnesses;

28 (f) The name, badge number, and law enforcement agency

29 of the officer investigating the crash; and

30 (g) The names of the insurance companies for the

31 respective parties involved in the crash unless not available.
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1

2 The absence of information in such written crash reports

3 regarding the existence of passengers in the vehicles involved

4 in the crash constitutes a rebuttable presumption that no such

5 passengers were involved in the reported crash.

6 Notwithstanding any other provisions of this section, a crash

7 report produced electronically by a law enforcement officer

8 must, at a minimum, contain the same information as is called

9 for on those forms approved by the department.

10 Section 3. Subsection (9) is added to section 322.26,

11 Florida Statutes, to read:

12 322.26 Mandatory revocation of license by

13 department.--The department shall forthwith revoke the license

14 or driving privilege of any person upon receiving a record of

15 such person's conviction of any of the following offenses:

16 (9) Conviction in any court having jurisdiction over

17 offenses committed under s. 817.234(8) or (9) or s. 817.505.

18 Section 4. Paragraph (a) of subsection (7) and

19 subsection (9) of section 817.234, Florida Statutes, are

20 amended to read:

21 817.234 False and fraudulent insurance claims.--

22 (7)(a) It shall constitute a material omission and

23 insurance fraud, punishable as provided in subsection (11),

24 for any service physician or other provider, other than a

25 hospital, to engage in a general business practice of billing

26 amounts as its usual and customary charge, if such provider

27 has agreed with the insured patient or intends to waive

28 deductibles or copayments, or does not for any other reason

29 intend to collect the total amount of such charge. With

30 respect to a determination as to whether a service physician

31 or other provider has engaged in such general business
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1 practice, consideration shall be given to evidence of whether

2 the physician or other provider made a good faith attempt to

3 collect such deductible or copayment. This paragraph does not

4 apply to physicians or other providers who waive deductibles

5 or copayments or reduce their bills as part of a bodily injury

6 settlement or verdict.

7 (9) A person may not organize, plan, or knowingly

8 participate in an intentional motor vehicle crash or a scheme

9 to create documentation of a motor vehicle crash that did not

10 occur for the purpose of making motor vehicle tort claims or

11 claims for personal injury protection benefits as required by

12 s. 627.736. Any person who violates this subsection commits a

13 felony of the second degree, punishable as provided in s.

14 775.082, s. 775.083, or s. 775.084. A person who is convicted

15 of a violation of this subsection shall be sentenced to a

16 minimum term of imprisonment of 2 years.

17 Section 5. Section 817.2361, Florida Statutes, is

18 amended to read:

19 817.2361 False or fraudulent proof of motor vehicle

20 insurance card.--Any person who, with intent to deceive any

21 other person, creates, markets, or presents a false or

22 fraudulent proof of motor vehicle insurance card commits a

23 felony of the third degree, punishable as provided in s.

24 775.082, s. 775.083, or s. 775.084.

25 Section 6. For the 2006-2007 fiscal year, the sums of

26 $510,276 in recurring funds and $111,455 in nonrecurring funds

27 are appropriated from the Insurance Regulatory Trust Fund of

28 the Department of Financial Services to the Division of

29 Insurance Fraud within the department for the purpose of

30 providing a new fraud unit within the division consisting of

31 six sworn law enforcement officers, one non-sworn
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1 investigator, one crime analyst, and one clerical position. A

2 total of nine full-time equivalent positions and associated

3 salary rate of 381,500 are authorized. This appropriation is

4 for the purposes provided in s. 626.989, Florida Statutes.

5 Section 7. For the 2006-2007 fiscal year, the sums of

6 $415,291 in recurring funds and $52,430 in nonrecurring funds

7 are appropriated from the Insurance Regulatory Trust Fund of

8 the Department of Financial Services to the Division of

9 Insurance Fraud within the department and 10 full-time

10 equivalent positions and associated salary rate of 342,500 are

11 authorized. This appropriation is for the purposes provided in

12 s. 626.989, Florida Statutes.

13 Section 8. Effective January 1, 2009, sections

14 627.730, 627.731, 627.732, 627.733, 627.734, 627.736, 627.737,

15 627.739, 627.7401, 627.7403, and 627.7405, Florida Statutes,

16 constituting the Florida Motor Vehicle No-Fault Law, are

17 repealed, unless reviewed and reenacted by the Legislature

18 before that date.

19 Section 9. Section 19 of chapter 2003-411, Laws of

20 Florida, is repealed.

21 Section 10. This act shall take effect October 1,

22 2006.

23

24

25

26

27

28

29

30

31
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1 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

COMMITTEE SUBSTITUTE FOR

2 CS for CS for SB 2114

3

4 The committee substitute:

5 -- Restores a provision from existing law that an insurer or

an insured is not required to pay charges or reimburse

6 claims for any diagnostic test determined not medically

necessary by the Department of Health;

7

-- Specifies that a health care provider is entitled to

8 reasonable compensation for complying with a request for

information by an insurer;

9

-- Restores a provision from current law governing

10 attorney's fees in certain disputes between the insured

and the insurer;

11

-- Deletes an appropriation of $1.53 million for a

12 competitive pay adjustment for certain sworn law

enforcement officer positions in the Division of

13 Insurance; and

14 -- Deletes an appropriation of $750,000 for certain state

attorney offices to prosecute insurance fraud cases.

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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By the Committee on Banking and Insurance; and Senators

Fasano, Baker, Lynn, Dockery and Crist

597-2227-06

1 A bill to be entitled

2 An act relating to sinkhole insurance; amending

3 s. 627.706, F.S.; allowing a deductible amount

4 applicable to sinkhole losses in a policy for

5 residential property insurance; defining the

6 term "professional engineer"; amending s.

7 627.707, F.S.; revising references to certain

8 engineers; authorizing insurers to make direct

9 payment for certain repairs; excluding insurers

10 from liability for repairs under certain

11 circumstances; amending s. 627.7072, F.S.;

12 revising references to certain engineers;

13 amending s. 627.7073, F.S.; revising

14 requirements for sinkhole reports by

15 professional engineers and professional

16 geologists; providing for the recording of

17 sinkhole reports by the clerk of court rather

18 than the property appraiser; creating s.

19 627.7074, F.S.; prescribing an alternative

20 method for resolving disputed sinkhole

21 insurance claims; providing definitions;

22 prescribing procedures for invoking the

23 alternative method; providing that a

24 recommendation by a neutral evaluator is not

25 binding on any party; providing for payments of

26 costs; requiring the insurer to pay attorney's

27 fees of the policyholder up to a specified

28 amount under certain conditions; providing that

29 an insurer is not liable for attorney's fees or

30 for certain damages under certain conditions;

31 providing for judicial review; amending s.

1
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1 877.02, F.S.; prohibiting certain solicitations

2 by contractors and other persons providing

3 sinkhole remediation services; providing

4 penalties; providing effective dates.

5

6 Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Subsection (1) and paragraph (d) of

9 subsection (2) of section 627.706, Florida Statutes, are

10 amended to read:

11 627.706 Sinkhole insurance; definitions.--

12 (1) Every insurer authorized to transact property

13 insurance in this state shall make available coverage for

14 insurable sinkhole losses on any structure, including contents

15 of personal property contained therein, to the extent provided

16 in the form to which the sinkhole coverage attaches. A policy

17 for residential property insurance may include a deductible

18 amount applicable to sinkhole losses equal to 1 percent, 2

19 percent, 5 percent, or 10 percent of the policy dwelling

20 limits, with appropriate premium discounts offered with each

21 deductible amount.

22 (2) As used in ss. 627.706-627.7074, and as used in

23 connection with any policy providing coverage for sinkhole

24 losses:

25 (d) "Professional engineer" means a person, as defined

26 in s. 471.005, who has a bachelor's degree or higher in

27 engineering with a specialty in the geotechnical engineering

28 field. A professional An engineer must have geotechnical

29 experience and expertise in the identification of sinkhole

30 activity as well as other potential causes of damage to the

31 structure.

2
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1 Section 2. Subsections (2), (3), (5), (6), and (9) of

2 section 627.707, Florida Statutes, are amended to read:

3 627.707 Standards for investigation of sinkhole claims

4 by insurers; nonrenewals.--Upon receipt of a claim for a

5 sinkhole loss, an insurer must meet the following standards in

6 investigating a claim:

7 (2) Following the insurer's initial inspection, the

8 insurer shall engage a professional an engineer or a

9 professional geologist to conduct testing as provided in s.

10 627.7072 to determine the cause of the loss within a

11 reasonable professional probability and issue a report as

12 provided in s. 627.7073, if:

13 (a) The insurer is unable to identify a valid cause of

14 the damage or discovers damage to the structure which is

15 consistent with sinkhole loss; or

16 (b) The policyholder demands testing in accordance

17 with this section or s. 627.7072.

18 (3) Following the initial inspection of the insured

19 premises, the insurer shall provide written notice to the

20 policyholder disclosing the following information:

21 (a) What the insurer has determined to be the cause of

22 damage, if the insurer has made such a determination.

23 (b) A statement of the circumstances under which the

24 insurer is required to engage a professional an engineer or a

25 professional geologist to verify or eliminate sinkhole loss

26 and to engage a professional an engineer to make

27 recommendations regarding land and building stabilization and

28 foundation repair.

29 (c) A statement regarding the right of the

30 policyholder to request testing by a professional an engineer

31

3
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1 or a professional geologist and the circumstances under which

2 the policyholder may demand certain testing.

3 (5)(a) Subject to paragraph (b), if a sinkhole loss is

4 verified, the insurer shall pay to stabilize the land and

5 building and repair the foundation in accordance with the

6 recommendations of the professional engineer as provided under

7 s. 627.7073, and in consultation with the policyholder,

8 subject to the coverage and terms of the policy. The insurer

9 shall pay for other repairs to the structure and contents in

10 accordance with the terms of the policy.

11 (b) The insurer may limit its payment to the actual

12 cash value of the sinkhole loss, not including underpinning or

13 grouting or any other repair technique performed below the

14 existing foundation of the building, until the policyholder

15 enters into a contract for the performance of building

16 stabilization or foundation repairs. After the policyholder

17 enters into the contract, the insurer shall pay the amounts

18 necessary to begin and perform such repairs as the work is

19 performed and the expenses are incurred. The insurer may not

20 require the policyholder to advance payment for such repairs.

21 If repair covered by a personal lines residential property

22 insurance policy has begun and the professional engineer

23 selected or approved by the insurer determines that the repair

24 cannot be completed within the policy limits, the insurer must

25 either complete the professional engineer's recommended repair

26 or tender the policy limits to the policyholder without a

27 reduction for the repair expenses incurred.

28 (c) Upon the insurer's obtaining the written approval

29 of the policyholder and any lienholder, the insurer may make

30 payment directly to the persons selected by the policyholder

31 to perform the land and building stabilization and foundation

4
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1 repairs. The decision by the insurer to make payment to such

2 persons does not hold the insurer liable for the work

3 performed.

4 (6) Except as provided in subsection (7), the fees and

5 costs of the professional engineer or the professional

6 geologist shall be paid by the insurer.

7 (9) The insurer may engage a professional structural

8 engineer to make recommendations as to the repair of the

9 structure.

10 Section 3. Subsection (1) of section 627.7072, Florida

11 Statutes, is amended to read:

12 627.7072 Testing standards for sinkholes.--

13 (1) The professional engineer and professional

14 geologist shall perform such tests as sufficient, in their

15 professional opinion, to determine the presence or absence of

16 sinkhole loss or other cause of damage within reasonable

17 professional probability and for the professional engineer to

18 make recommendations regarding necessary building

19 stabilization and foundation repair.

20 Section 4. Subsections (1) and (2) of section

21 627.7073, Florida Statutes, are amended to read:

22 627.7073 Sinkhole reports.--

23 (1) Upon completion of testing as provided in s.

24 627.7072, the professional engineer and professional geologist

25 shall issue a report and certification to the insurer and the

26 policyholder as provided in this section.

27 (a) Sinkhole loss is verified if, based upon tests

28 performed in accordance with s. 627.7072, a professional an

29 engineer and a professional geologist issue a written report

30 and certification stating:

31

5
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1 1. That the cause of the actual physical and

2 structural damage is sinkhole activity within a reasonable

3 professional probability.

4 2. That the analyses conducted were of sufficient

5 scope to identify sinkhole activity as the cause of damage

6 within a reasonable professional probability.

7 3. A description of the tests performed.

8 4. A recommendation by the professional engineer of

9 methods for stabilizing the land and building and for making

10 repairs to the foundation.

11 (b) If sinkhole activity is eliminated as the cause of

12 damage to the structure, the professional engineer and

13 professional geologist shall issue a written report and

14 certification to the policyholder and the insurer stating:

15 1. That the cause of the damage is not sinkhole

16 activity within a reasonable professional probability.

17 2. That the analyses and tests conducted were of

18 sufficient scope to eliminate sinkhole activity as the cause

19 of damage within a reasonable professional probability.

20 3. A statement of the cause of the damage within a

21 reasonable professional probability.

22 4. A description of the tests performed.

23 (c) The respective findings, opinions, and

24 recommendations of the professional engineer and professional

25 geologist as to the cause of distress to the property

26 verification or elimination of a sinkhole loss and the

27 findings, opinions, and recommendations of the professional

28 engineer as to land and building stabilization and foundation

29 repair shall be presumed correct.

30 (2) Any insurer that has paid a claim for a sinkhole

31 loss shall file a copy of the report and certification,

6
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1 prepared pursuant to subsection (1), with the county clerk of

2 court property appraiser, who shall record the report and

3 certification with the parcel number. The insurer shall bear

4 the cost of filing and recording the report and certification.

5 There shall be no cause of action or liability against an

6 insurer for compliance with this section. The seller of real

7 property upon which a sinkhole claim has been made shall

8 disclose to the buyer of such property that a claim has been

9 paid and whether or not the full amount of the proceeds were

10 used to repair the sinkhole damage.

11 Section 5. Effective October 1, 2006, section

12 627.7074, Florida Statutes, is created to read:

13 627.7074 Alternative procedure for resolution of

14 disputed sinkhole insurance claims.--

15 (1) As used in this section, the term:

16 (a) "Neutral evaluation" means the alternative dispute

17 resolution provided for in this section.

18 (b) "Neutral evaluator" means a professional engineer

19 or a professional geologist who has completed a course of

20 study in alternative dispute resolution designed or approved

21 by the department for use in the neutral evaluation process,

22 who is determined to be fair and impartial.

23 (2)(a) The department shall certify and maintain a

24 list of persons who are neutral evaluators.

25 (b) The department shall prepare a consumer

26 information pamphlet for distribution by insurers to

27 policyholders which clearly describes the neutral evaluation

28 process and includes information and forms necessary for the

29 policyholder to request a neutral evaluation.

30 (3) Following the receipt of the report provided under

31 s. 627.7073 or the denial of a claim for a sinkhole loss, the

7
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1 insurer shall notify the policyholder of his or her right to

2 participate in the neutral evaluation program under this

3 section. Neutral evaluation supersedes the alternative dispute

4 resolution process under s. 627.7015. The insurer shall

5 provide to the policyholder the consumer information pamphlet

6 prepared by the department pursuant to paragraph (2)(b).

7 (4) Neutral evaluation is optional and nonbinding.

8 Either the policyholder or the insurer may decline to

9 participate. A request for neutral evaluation may be filed

10 with the department by the policyholder or the insurer on a

11 form approved by the department. The request for neutral

12 evaluation must state the reason for the request and must

13 include an explanation of all the issues in dispute at the

14 time of the request. Filing a request for neutral evaluation

15 tolls the applicable time requirements for filing suit for a

16 period of 60 days following the conclusion of the neutral

17 evaluation process or the time prescribed in s. 95.11,

18 whichever is later.

19 (5) Neutral evaluation shall be conducted as an

20 informal process in which formal rules of evidence and

21 procedure need not be observed. A party to neutral evaluation

22 is not required to attend neutral evaluation if a

23 representative of the party attends and has the authority to

24 make a binding decision on behalf of the party. All parties

25 shall participate in the evaluation in good faith.

26 (6) The insurer shall pay the costs associated with

27 the neutral evaluation.

28 (7) Upon receipt of a request for neutral evaluation,

29 the department shall refer the request to a neutral evaluator.

30 The neutral evaluator shall notify the policyholder and the

31 insurer of the date, time, and place of the neutral evaluation

8
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1 conference. The conference may be held by telephone, if

2 feasible and desirable. The neutral evaluation conference

3 shall be held within 45 days after receipt of the request by

4 the department.

5 (8) The department shall adopt rules of procedure for

6 the neutral evaluation process.

7 (9) For policyholders not represented by an attorney,

8 a consumer affairs specialist of the department or an employee

9 designated as the primary contact for consumers on issues

10 relating to sinkholes under s. 20.121 shall be available for

11 consultation to the extent that he or she may lawfully do so.

12 (10) Evidence of an offer to settle a claim during the

13 neutral evaluation process, as well as any relevant conduct or

14 statements made in negotiations concerning the offer to settle

15 a claim, is inadmissible to prove liability or absence of

16 liability for the claim or its value, except as provided in

17 subsection (13).

18 (11) Any court proceeding related to the subject

19 matter of the neutral evaluation shall be stayed pending

20 completion of the neutral evaluation.

21 (12) For matters that are not resolved by the parties

22 at the conclusion of the neutral evaluation, the neutral

23 evaluator shall prepare a report stating that in his or her

24 opinion the sinkhole loss has been verified or eliminated and,

25 if verified, the need for and estimated costs of stabilizing

26 the land and any covered structures or buildings and other

27 appropriate remediation or structural repairs. The evaluator's

28 report shall be sent to all parties in attendance at the

29 neutral evaluation and to the department.

30 (13) The recommendation of the neutral evaluator is

31 not binding on any party, and the parties retain access to

9
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1 courts. The neutral evaluator's written recommendation is

2 admissible in any subsequent action or proceeding relating to

3 the claim or to the cause of action giving rise to the claim

4 only for purposes of determining the award of attorney's fees.

5 (14) If the neutral evaluator first verifies the

6 existence of a sinkhole and, second, recommends the need for

7 and estimates costs of stabilizing the land and any covered

8 structures or buildings and other appropriate remediation or

9 structural repairs, which costs exceed the amount that the

10 insurer has offered to pay the policyholder, the insurer is

11 liable to the policyholder for up to $2,500 in attorney's fees

12 for the attorney's participation in the neutral evaluation

13 process. For purposes of this subsection, the term "offer to

14 pay" means a written offer signed by the insurer or its legal

15 representative and delivered to the policyholder within 10

16 days after the insurer receives notice that a request for

17 neutral evaluation has been made under this section.

18 (15) If the policyholder declines to participate in

19 neutral evaluation requested by the insurer or declines to

20 resolve the matter in accordance with the recommendation of

21 the neutral evaluator pursuant to this section, the insurer is

22 not liable for attorney's fees under s. 627.428 or other

23 provisions of the insurance code or for extra-contractual

24 damages related to a claim for a sinkhole loss.

25 (16) A party may seek judicial review of the

26 recommendation of the neutral evaluator to determine whether

27 the recommendation is reasonable. A recommendation is

28 reasonable unless: it was procured by corruption, fraud, or

29 other undue means; there was evident partiality by the neutral

30 evaluator or misconduct prejudicing the rights of any party;

31 or the neutral evaluator exceeded the authority and power

10
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1 granted by this section. If the court declares the

2 recommendation is not reasonable, the neutral evaluation

3 recommendation shall be vacated.

4 Section 6. Subsection (2) of section 877.02, Florida

5 Statutes, is amended to read:

6 877.02 Solicitation of legal services or retainers

7 therefor; penalty.--

8 (2) It shall be unlawful for any person in the employ

9 of or in any capacity attached to any hospital, sanitarium,

10 police department, wrecker service or garage, prison or court,

11 or for a person authorized to furnish bail bonds,

12 investigators, photographers, insurance or public adjusters,

13 or for a general or other contractor as defined in s. 489.105

14 or other business providing sinkhole remediation services, to

15 communicate directly or indirectly with any attorney or person

16 acting on said attorney's behalf for the purpose of aiding,

17 assisting or abetting such attorney in the solicitation of

18 legal business or the procurement through solicitation of a

19 retainer, written or oral, or any agreement authorizing the

20 attorney to perform or render legal services.

21 Section 7. Except as otherwise expressly provided in

22 this act, this act shall take effect July 1, 2006.

23

24

25

26

27

28

29

30

31
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1 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

COMMITTEE SUBSTITUTE FOR

2 Senate Bill 286

3

4 1. Permits deductibles for sinkhole loss of 1, 2, 5, and 10

percent.

5

2. States that the insurer must obtain written approval of a

6 policyholder and any lienholder in order to make direct

payment to persons selected by the policyholder to

7 perform land and building stabilization and foundation

repairs.

8

3. Reverts to current law that requires that a sinkhole

9 claim be made in bad faith in order for the policyholder

to be held liable for reimbursing an insurer for 50

10 percent (up to $2,500) of the costs of sinkhole testing.

11 4. Reverts to the current statutory standard of sinkhole

testing (FL Geological Survey No. 57 (2005)).

12

5. Strikes the bifurcated sinkhole testing procedure

13 contained in SB 286.

14 6. Requires the sinkhole report issued after testing to

provide a finding on the actual cause of distress to the

15 property, not to merely verify or eliminate whether the

damage was caused by a sinkhole.

16

7. Requires the sinkhole report prepared after testing to be

17 filed with the county clerk of court rather than the

property appraiser.

18

8. Specifies that neutral evaluation supersedes the

19 alternative dispute resolution process under s. 627.7015,

F.S. (the current ADR mediation procedures regarding

20 property insurance claims).

21 9. Specifies that evidence of an offer to settle a claim

during the neutral evaluation process, or other relevant

22 conduct or statements made concerning an offer to settle

are inadmissible to prove or disprove liability or a

23 claim's value. Such information may be used for a

determination regarding attorney's fees.

24

10. States that if the neutral evaluator recommends repairs

25 whose cost exceeds the insurer's offer to pay, the

insurer is liable to the policyholder for up to $2,500 in

26 attorney's fees incurred during the neutral evaluation

process. An offer to pay is a settlement offer made by

27 the insurer in writing within 10 days of notification

that neutral evaluation has been requested.

28

11. Amends s. 877.02, F.S., regarding prohibiting the illegal

29 solicitation of legal services.

30 12. States that a general contractor, subcontractor, or any

other business providing sinkhole remediation services

31 cannot communicate with an attorney in any way for the

purpose of aiding the attorney in soliciting legal

12
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1 business, procuring a retainer, or any agreement

authorizing the attorney to provide legal services. A

2 person doing so is guilty of a 1st degree misdemeanor.

3

4

5

6

7

8

9

10
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1 A bill to be entitled

2 An act relating to sinkhole insurance; amending s.

3 627.706, F.S.; allowing a deductible amount applicable to

4 sinkhole losses in a policy for residential property

5 insurance; defining the term "professional engineer";

6 amending s. 627.707, F.S.; revising references to certain

7 engineers; authorizing insurers to make direct payment for

8 certain repairs; excluding insurers from liability for

9 repairs under certain circumstances; amending s. 627.7072,

10 F.S.; revising references to certain engineers;

11 eliminating the requirement for certain testing

12 compliance; amending s. 627.7073, F.S.; revising

13 requirements for sinkhole reports by professional

14 engineers and professional geologists; providing for the

15 recording of sinkhole reports by the clerk of court rather

16 than the property appraiser; creating s. 627.7074, F.S.;

17 prescribing an alternative method for resolving disputed

18 sinkhole insurance claims; providing definitions;

19 prescribing procedures for invoking the alternative

20 method; providing that a recommendation by a neutral

21 evaluator is not binding on any party; providing for

22 payments of costs; requiring the insurer to pay attorney's

23 fees of the policyholder up to a specified amount under

24 certain conditions; providing that an insurer is not

25 liable for attorney's fees or for certain damages under

26 certain conditions; amending s. 877.02, F.S.; prohibiting

27 certain solicitations by contractors and other persons
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28 providing sinkhole remediation services; providing

29 penalties; requiring the Office of Insurance Regulation to

30 calculate a certain presumed factor on residential

31 property insurance rates; providing requirements and

32 procedures for determining such calculation; requiring the

33 office to provide notice of such rate factor to insurers;

34 requiring insurers to include such rate factor in certain

35 rate filings; providing appropriations and authorizing

36 additional positions and salary rates; providing effective

37 dates.

38

39 Be It Enacted by the Legislature of the State of Florida:

40

41 Section 1. Subsection (1) and paragraph (d) of subsection

42 (2) of section 627.706, Florida Statutes, are amended to read:

43 627.706 Sinkhole insurance; definitions.--

44 (1) Every insurer authorized to transact property

45 insurance in this state shall make available coverage for

46 insurable sinkhole losses on any structure, including contents

47 of personal property contained therein, to the extent provided

48 in the form to which the sinkhole coverage attaches. A policy

49 for residential property insurance may include a deductible

50 amount applicable to sinkhole losses equal to 1 percent, 2

51 percent, 5 percent, or 10 percent of the policy dwelling limits,

52 with appropriate premium discounts offered with each deductible

53 amount.

HB 217, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb0217-04-e1

Page 3 of 13

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

54 (2) As used in ss. 627.706-627.7074, and as used in

55 connection with any policy providing coverage for sinkhole

56 losses:

57 (d) "Professional engineer" means a person, as defined in

58 s. 471.005, who has a bachelor's degree or higher in engineering

59 with a specialty in the geotechnical engineering field. A

60 professional An engineer must have geotechnical experience and

61 expertise in the identification of sinkhole activity as well as

62 other potential causes of damage to the structure.

63 Section 2. Subsections (2), (3), (5), (6), and (9) of

64 section 627.707, Florida Statutes, are amended to read:

65 627.707 Standards for investigation of sinkhole claims by

66 insurers; nonrenewals.--Upon receipt of a claim for a sinkhole

67 loss, an insurer must meet the following standards in

68 investigating a claim:

69 (2) Following the insurer's initial inspection, the

70 insurer shall engage a professional an engineer or a

71 professional geologist to conduct testing as provided in s.

72 627.7072 to determine the cause of the loss within a reasonable

73 professional probability and issue a report as provided in s.

74 627.7073, if:

75 (a) The insurer is unable to identify a valid cause of the

76 damage or discovers damage to the structure which is consistent

77 with sinkhole loss; or

78 (b) The policyholder demands testing in accordance with

79 this section or s. 627.7072.
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80 (3) Following the initial inspection of the insured

81 premises, the insurer shall provide written notice to the

82 policyholder disclosing the following information:

83 (a) What the insurer has determined to be the cause of

84 damage, if the insurer has made such a determination.

85 (b) A statement of the circumstances under which the

86 insurer is required to engage a professional an engineer or a

87 professional geologist to verify or eliminate sinkhole loss and

88 to engage a professional an engineer to make recommendations

89 regarding land and building stabilization and foundation repair.

90 (c) A statement regarding the right of the policyholder to

91 request testing by a professional an engineer or a professional

92 geologist and the circumstances under which the policyholder may

93 demand certain testing.

94 (5)(a) Subject to paragraph (b), if a sinkhole loss is

95 verified, the insurer shall pay to stabilize the land and

96 building and repair the foundation in accordance with the

97 recommendations of the professional engineer as provided under

98 s. 627.7073, and in consultation with the policyholder, subject

99 to the coverage and terms of the policy. The insurer shall pay

100 for other repairs to the structure and contents in accordance

101 with the terms of the policy.

102 (b) The insurer may limit its payment to the actual cash

103 value of the sinkhole loss, not including underpinning or

104 grouting or any other repair technique performed below the

105 existing foundation of the building, until the policyholder

106 enters into a contract for the performance of building
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107 stabilization or foundation repairs. After the policyholder

108 enters into the contract, the insurer shall pay the amounts

109 necessary to begin and perform such repairs as the work is

110 performed and the expenses are incurred. The insurer may not

111 require the policyholder to advance payment for such repairs. If

112 repair covered by a personal lines residential property

113 insurance policy has begun and the professional engineer

114 selected or approved by the insurer determines that the repair

115 cannot be completed within the policy limits, the insurer must

116 either complete the professional engineer's recommended repair

117 or tender the policy limits to the policyholder without a

118 reduction for the repair expenses incurred.

119 (c) Upon the insurer's obtaining the written approval of

120 the policyholder and any lienholder, the insurer may make

121 payment directly to the persons selected by the policyholder to

122 perform the land and building stabilization and foundation

123 repairs. The decision by the insurer to make payment to such

124 persons does not hold the insurer liable for the work performed.

125 (6) Except as provided in subsection (7), the fees and

126 costs of the professional engineer or the professional geologist

127 shall be paid by the insurer.

128 (9) The insurer may engage a professional structural

129 engineer to make recommendations as to the repair of the

130 structure.

131 Section 3. Section 627.7072, Florida Statutes, is amended

132 to read:

133 627.7072 Testing standards for sinkholes.--
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134 (1) The professional engineer or and professional

135 geologist shall perform such tests as sufficient, in their

136 professional opinion, to determine the presence or absence of

137 sinkhole loss or other cause of damage within reasonable

138 professional probability and for the professional engineer to

139 make recommendations regarding necessary building stabilization

140 and foundation repair.

141 (2) Testing by a professional geologist shall be conducted

142 in compliance with the Florida Geological Survey Special

143 Publication No. 57 (2005).

144 Section 4. Subsections (1) and (2) of section 627.7073,

145 Florida Statutes, are amended to read:

146 627.7073 Sinkhole reports.--

147 (1) Upon completion of testing as provided in s. 627.7072,

148 the professional engineer or and professional geologist shall

149 issue a report and certification to the insurer and the

150 policyholder as provided in this section.

151 (a) Sinkhole loss is verified if, based upon tests

152 performed in accordance with s. 627.7072, a professional an

153 engineer or and a professional geologist issue a written report

154 and certification stating:

155 1. That the cause of the actual physical and structural

156 damage is sinkhole activity within a reasonable professional

157 probability.

158 2. That the analyses conducted were of sufficient scope to

159 identify sinkhole activity as the cause of damage within a

160 reasonable professional probability.
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161 3. A description of the tests performed.

162 4. A recommendation by the professional engineer of

163 methods for stabilizing the land and building and for making

164 repairs to the foundation.

165 (b) If sinkhole activity is eliminated as the cause of

166 damage to the structure, the professional engineer or and

167 professional geologist shall issue a written report and

168 certification to the policyholder and the insurer stating:

169 1. That the cause of the damage is not sinkhole activity

170 within a reasonable professional probability.

171 2. That the analyses and tests conducted were of

172 sufficient scope to eliminate sinkhole activity as the cause of

173 damage within a reasonable professional probability.

174 3. A statement of the cause of the damage within a

175 reasonable professional probability.

176 4. A description of the tests performed.

177 (c) The respective findings, opinions, and recommendations

178 of the professional engineer or and professional geologist as to

179 the cause of distress to the property verification or

180 elimination of a sinkhole loss and the findings, opinions, and

181 recommendations of the professional engineer as to land and

182 building stabilization and foundation repair shall be presumed

183 correct.

184 (2) Any insurer that has paid a claim for a sinkhole loss

185 shall file a copy of the report and certification, prepared

186 pursuant to subsection (1), with the county clerk of court

187 property appraiser, who shall record the report and
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188 certification with the parcel number. The insurer shall bear the

189 cost of filing and recording the report and certification. There

190 shall be no cause of action or liability against an insurer for

191 compliance with this section. The seller of real property upon

192 which a sinkhole claim has been made shall disclose to the buyer

193 of such property that a claim has been paid and whether or not

194 the full amount of the proceeds were used to repair the sinkhole

195 damage.

196 Section 5. Effective October 1, 2006, section 627.7074,

197 Florida Statutes, is created to read:

198 627.7074 Alternative procedure for resolution of disputed

199 sinkhole insurance claims.--

200 (1) As used in this section, the term:

201 (a) "Neutral evaluation" means the alternative dispute

202 resolution provided for in this section.

203 (b) "Neutral evaluator" means a professional engineer or a

204 professional geologist who has completed a course of study in

205 alternative dispute resolution designed or approved by the

206 department for use in the neutral evaluation process, who is

207 determined to be fair and impartial.

208 (2)(a) The department shall certify and maintain a list of

209 persons who are neutral evaluators.

210 (b) The department shall prepare a consumer information

211 pamphlet for distribution by insurers to policyholders which

212 clearly describes the neutral evaluation process and includes

213 information and forms necessary for the policyholder to request

214 a neutral evaluation.
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215 (3) Following the receipt of the report provided under s.

216 627.7073 or the denial of a claim for a sinkhole loss, the

217 insurer shall notify the policyholder of his or her right to

218 participate in the neutral evaluation program under this

219 section. Neutral evaluation supersedes the alternative dispute

220 resolution process under s. 627.7015. The insurer shall provide

221 to the policyholder the consumer information pamphlet prepared

222 by the department pursuant to paragraph (2)(b).

223 (4) Neutral evaluation is optional and nonbinding. Either

224 the policyholder or the insurer may decline to participate. A

225 request for neutral evaluation may be filed with the department

226 by the policyholder or the insurer on a form approved by the

227 department. The request for neutral evaluation must state the

228 reason for the request and must include an explanation of all

229 the issues in dispute at the time of the request. Filing a

230 request for neutral evaluation tolls the applicable time

231 requirements for filing suit for a period of 60 days following

232 the conclusion of the neutral evaluation process or the time

233 prescribed in s. 95.11, whichever is later.

234 (5) Neutral evaluation shall be conducted as an informal

235 process in which formal rules of evidence and procedure need not

236 be observed. A party to neutral evaluation is not required to

237 attend neutral evaluation if a representative of the party

238 attends and has the authority to make a binding decision on

239 behalf of the party. All parties shall participate in the

240 evaluation in good faith.
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241 (6) The insurer shall pay the costs associated with the

242 neutral evaluation.

243 (7) Upon receipt of a request for neutral evaluation, the

244 department shall refer the request to a neutral evaluator. The

245 neutral evaluator shall notify the policyholder and the insurer

246 of the date, time, and place of the neutral evaluation

247 conference. The conference may be held by telephone, if feasible

248 and desirable. The neutral evaluation conference shall be held

249 within 45 days after receipt of the request by the department.

250 (8) The department shall adopt rules of procedure for the

251 neutral evaluation process.

252 (9) For policyholders not represented by an attorney, a

253 consumer affairs specialist of the department or an employee

254 designated as the primary contact for consumers on issues

255 relating to sinkholes under s. 20.121 shall be available for

256 consultation to the extent that he or she may lawfully do so.

257 (10) Evidence of an offer to settle a claim during the

258 neutral evaluation process, as well as any relevant conduct or

259 statements made in negotiations concerning the offer to settle a

260 claim, is inadmissible to prove liability or absence of

261 liability for the claim or its value, except as provided in

262 subsection (13).

263 (11) Any court proceeding related to the subject matter of

264 the neutral evaluation shall be stayed pending completion of the

265 neutral evaluation.

266 (12) For matters that are not resolved by the parties at

267 the conclusion of the neutral evaluation, the neutral evaluator
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268 shall prepare a report stating that in his or her opinion the

269 sinkhole loss has been verified or eliminated and, if verified,

270 the need for and estimated costs of stabilizing the land and any

271 covered structures or buildings and other appropriate

272 remediation or structural repairs. The evaluator's report shall

273 be sent to all parties in attendance at the neutral evaluation

274 and to the department.

275 (13) The recommendation of the neutral evaluator is not

276 binding on any party, and the parties retain access to courts.

277 The neutral evaluator's written recommendation is admissible in

278 any subsequent action or proceeding relating to the claim or to

279 the cause of action giving rise to the claim only for purposes

280 of determining the award of attorney's fees.

281 (14) If the neutral evaluator first verifies the existence

282 of a sinkhole and, second, recommends the need for and estimates

283 costs of stabilizing the land and any covered structures or

284 buildings and other appropriate remediation or structural

285 repairs, which costs exceed the amount that the insurer has

286 offered to pay the policyholder, the insurer is liable to the

287 policyholder for up to $2,500 in attorney's fees for the

288 attorney's participation in the neutral evaluation process. For

289 purposes of this subsection, the term "offer to pay" means a

290 written offer signed by the insurer or its legal representative

291 and delivered to the policyholder within 10 days after the

292 insurer receives notice that a request for neutral evaluation

293 has been made under this section.
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294 (15) If the policyholder declines to participate in

295 neutral evaluation requested by the insurer or declines to

296 resolve the matter in accordance with the recommendation of the

297 neutral evaluator pursuant to this section, the insurer is not

298 liable for attorney's fees under s. 627.428 or other provisions

299 of the insurance code or for extra-contractual damages related

300 to a claim for a sinkhole loss.

301 Section 6. Subsection (2) of section 877.02, Florida

302 Statutes, is amended to read:

303 877.02 Solicitation of legal services or retainers

304 therefor; penalty.--

305 (2) It shall be unlawful for any person in the employ of

306 or in any capacity attached to any hospital, sanitarium, police

307 department, wrecker service or garage, prison or court, or for a

308 person authorized to furnish bail bonds, investigators,

309 photographers, insurance or public adjusters, or for a general

310 or other contractor as defined in s. 489.105 or other business

311 providing sinkhole remediation services, to communicate directly

312 or indirectly with any attorney or person acting on said

313 attorney's behalf for the purpose of aiding, assisting or

314 abetting such attorney in the solicitation of legal business or

315 the procurement through solicitation of a retainer, written or

316 oral, or any agreement authorizing the attorney to perform or

317 render legal services.

318 Section 7. (1) By February 1, 2007, the Office of

319 Insurance Regulation shall calculate a presumed factor to

320 reflect the impact of the changes made in this act to rates

HB 217, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb0217-04-e1

Page 13 of 13

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

321 filed by residential property insurers providing sinkhole loss

322 coverage. The office shall issue a notice informing all insurers

323 writing residential property insurance coverage of the presumed

324 factor.

325 (2) In determining the presumed factor, the office shall

326 use generally accepted actuarial techniques and standards in

327 determining the expected impact on losses, expenses, and

328 investment income of the insurer.

329 (3) The office may contract with an appropriate vendor to

330 determine the presumed factor.

331 (4) Each residential property insurer shall, at its next

332 annual rate filing after May 1, 2007, reflect an overall rate

333 reduction at least as great as the presumed factor determined

334 under subsection (1).

335 (5) The sum of $250,000 in nonrecurring funds is

336 appropriated from the Insurance Regulatory Trust Fund in the

337 Department of Financial Services to the Office of Insurance

338 Regulation for the 2006-2007 fiscal year for the purposes of

339 funding the provisions of this section.

340 Section 8. The sums of $115,322 in recurring funds and

341 $10,486 in nonrecurring funds are appropriated from the

342 Insurance Regulatory Trust Fund in the Department of Financial

343 Services for the 2006-2007 fiscal year for the purposes of

344 funding the provisions of this act, and two full-time equivalent

345 positions with 59,435 in associated salary rate are authorized.

346 Section 9. Except as otherwise expressly provided in this

347 act, this act shall take effect July 1, 2006.
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1 A bill to be entitled

2 An act relating to termination of insurance appointments;

3 amending s. 626.471, F.S.; increasing a period of advance

4 written notice of intention to terminate required to be

5 provided by appointing entities to appointees under a

6 contract; providing for application to certain contracts

7 not specifying a termination notice period; providing an

8 effective date.

9

10 Be It Enacted by the Legislature of the State of Florida:

11

12 Section 1. Subsection (1) of section 626.471, Florida

13 Statutes, is amended to read:

14 626.471 Termination of appointment.--

15 (1) Subject to an appointee's contract rights, an

16 appointing entity may terminate its appointment of any appointee

17 at any time. Except when termination is upon a ground which

18 would subject the appointee to suspension or revocation of his

19 or her license and appointment under s. 626.611 or s. 626.621,

20 and except as provided by contract between the appointing entity

21 and the appointee, the appointing entity shall give at least 120

22 60 days' advance written notice of its intention to terminate

23 such appointment to the appointee, either by delivery thereof to

24 the appointee in person or by mailing it, postage prepaid,

25 addressed to the appointee at his or her last address of record

26 with the appointing entity. Notice so mailed shall be deemed to

27 have been given when deposited in a United States Postal Service
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28 mail depository. For any appointment contract entered into,

29 renewed, or amended on or after July 1, 2006, which does not

30 specify a termination notice period, the 120-day advance written

31 notice required by this subsection shall apply.

32 Section 2. This act shall take effect July 1, 2006.
Florida Senate - 2006 SB 1060

By Senator Diaz de la Portilla

36-705-06 See HB 355

1 A bill to be entitled

2 An act relating to termination of insurance

3 appointments; amending s. 626.471, F.S.;

4 increasing a period of advance written notice

5 of intention to terminate required to be

6 provided by appointing entities to appointees

7 under a contract; deleting an exception to

8 provide otherwise by contract; providing an

9 effective date.

10

11 Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsection (1) of section 626.471, Florida

14 Statutes, is amended to read:

15 626.471 Termination of appointment.--

16 (1) Subject to an appointee's contract rights, an

17 appointing entity may terminate its appointment of any

18 appointee at any time. Except when termination is upon a

19 ground that which would subject the appointee to suspension or

20 revocation of his or her license and appointment under s.

21 626.611 or s. 626.621, under any and except as provided by

22 contract between an the appointing entity and an the appointee

23 entered into or amended on or after July 1, 2006, the

24 appointing entity shall give at least 120 60 days' advance

25 written notice of its intention to terminate such appointment

26 to the appointee, either by delivery thereof to the appointee

27 in person or by mailing it, postage prepaid, addressed to the

28 appointee at his or her last address of record with the

29 appointing entity. Notice so mailed shall be deemed to have

30 been given when deposited in a United States Postal Service

31 mail depository.
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1 Section 2. This act shall take effect July 1, 2006.
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Florida Senate - 2006 CS for SB 1596

By the Committee on Criminal Justice; and Senator Alexander

591-2450-06

1 A bill to be entitled

2 An act relating to offenses involving

3 insurance; amending s. 316.068, F.S.; providing

4 that a crash report must contain specified

5 information, if available; providing a

6 rebuttable presumption; amending s. 322.21,

7 F.S.; providing an additional fee for certain

8 offenses relating to insurance crimes;

9 providing for deposit of the fee into the

10 Highway Safety Operating Trust Fund; amending

11 s. 322.26, F.S.; providing an additional

12 circumstance relating to insurance crimes for

13 mandatory revocation of a person's driver's

14 license; amending s. 400.9935, F.S.; providing

15 penalties for medical directors of certain

16 health care clinics who refer patients to their

17 own clinics for specified medical procedures;

18 requiring health care clinics to display signs

19 containing certain information relating to

20 insurance fraud; authorizing compliance

21 inspections by the Division of Insurance Fraud;

22 requiring clinics to allow inspection access;

23 amending s. 440.105, F.S.; deleting the

24 provision that a violation of a stop-work order

25 is a misdemeanor of the first degree; providing

26 that the failure to secure required workers'

27 compensation insurance coverage constitutes

28 insurance fraud; amending s. 456.054, F.S.;

29 revising the definition of the term "kickback"

30 for criminal prosecution purposes; amending s.

31 624.15, F.S.; specifying violations of rules of

1
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1 the Department of Financial Services, Office of

2 Insurance Regulation, or Financial Services

3 Commission as misdemeanors; specifying a

4 violation of emergency rules or orders as a

5 felony of the third degree; providing

6 penalties; providing for nonapplication to

7 certain persons; amending s. 626.112, F.S.;

8 providing a criminal penalty for knowingly

9 transacting insurance without a license;

10 amending s. 626.938, F.S.; revising provisions

11 requiring a report and taxation of

12 independently procured coverages; specifying

13 nonauthorization of independent procurement of

14 workers' compensation, life, or health

15 insurance; amending s. 626.9891, F.S.;

16 expanding authorization to impose

17 administrative fines on insurers for failure to

18 comply with certain anti-fraud plan or

19 anti-fraud investigative unit description

20 requirements; providing that anti-fraud plans

21 and anti-fraud investigative unit descriptions

22 are trade secrets; requiring certain hearing

23 officers to preserve the secrecy of such trade

24 secrets; providing that findings, statements,

25 and documents relating to anti-fraud plans and

26 anti-fraud investigative unit descriptions may

27 be subject to similar unauthorized disclosure;

28 creating s. 626.9893, F.S.; authorizing the

29 division to deposit certain revenues into the

30 Insurance Regulatory Trust Fund; specifying

31 accounting and uses of such revenues; providing

2
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1 for appropriation and use of such revenues;

2 amending s. 627.4133, F.S.; providing that any

3 retroactive assumption of coverage and

4 liabilities under a policy providing workers'

5 compensation and employer's liability insurance

6 may not exceed 21 days; amending s. 627.736,

7 F.S.; requiring insurers to provide certain

8 persons with notice of the department's

9 Anti-Fraud Reward Program and the criminal

10 violations that may be reported in pursuit of a

11 reward; amending s. 627.7401, F.S.; requiring

12 that notice to consumers of possible insurance

13 fraud be added to the notice of consumer's

14 rights to receive personal injury protection

15 benefits under the Florida Motor Vehicle

16 No-Fault Law; amending s. 627.912, F.S.;

17 authorizing the Office of Insurance Regulation

18 to adjust certain fines; amending s. 817.234,

19 F.S.; revising provisions specifying material

20 omission and insurance fraud; prohibiting

21 scheming to create documentation of a motor

22 vehicle crash that did not occur; providing a

23 criminal penalty; amending s. 817.2361, F.S.;

24 providing that creating, marketing, or

25 presenting fraudulent proof of motor vehicle

26 insurance is a felony of the third degree;

27 amending s. 817.50, F.S.; specifying

28 nonapplication of provisions specifying

29 evidence of intent to defraud to certain

30 investigative actions taken by law enforcement

31 officers; amending s. 817.505, F.S.; providing

3
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1 an additional patient brokering prohibition, to

2 which penalties apply; revising a definition;

3 amending s. 843.08, F.S.; providing a criminal

4 penalty for falsely assuming or pretending to

5 be an officer of the Department of Financial

6 Services; amending s. 932.7055, F.S.; requiring

7 certain proceeds seized by the division under

8 the Florida Contraband Forfeiture Act to be

9 deposited into certain trust funds; providing

10 severability; providing an effective date.

11

12 Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Subsection (2) of section 316.068, Florida

15 Statutes, is amended to read:

16 316.068 Crash report forms.--

17 (2) Every crash report required to be made in writing

18 must be made on the appropriate form approved by the

19 department and must contain all the information required

20 therein, including the date, time, and location of the crash;

21 a description of the vehicles involved; the names and

22 addresses of the parties involved; the names and addresses of

23 all drivers and passengers in the vehicles involved; the names

24 and addresses of witnesses; the name, badge number, and law

25 enforcement agency of the officer investigating the crash; and

26 the names of the insurance companies for the respective

27 parties involved in the crash, unless not available. The

28 absence of information in such written crash reports regarding

29 the existence of passengers in the vehicles involved in the

30 crash constitutes a rebuttable presumption that no such

31 passengers were involved in the reported crash.

4
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1 Notwithstanding any other provisions of this section, a crash

2 report produced electronically by a law enforcement officer

3 must, at a minimum, contain the same information as is called

4 for on those forms approved by the department.

5 Section 2. Subsection (8) of section 322.21, Florida

6 Statutes, is amended to read:

7 322.21 License fees; procedure for handling and

8 collecting fees.--

9 (8) Any person who applies for reinstatement following

10 the suspension or revocation of the person's driver's license

11 shall pay a service fee of $35 following a suspension, and $60

12 following a revocation, which is in addition to the fee for a

13 license. Any person who applies for reinstatement of a

14 commercial driver's license following the disqualification of

15 the person's privilege to operate a commercial motor vehicle

16 shall pay a service fee of $60, which is in addition to the

17 fee for a license. The department shall collect all of these

18 fees at the time of reinstatement. The department shall issue

19 proper receipts for such fees and shall promptly transmit all

20 funds received by it as follows:

21 (a) Of the $35 fee received from a licensee for

22 reinstatement following a suspension, the department shall

23 deposit $15 in the General Revenue Fund and $20 in the Highway

24 Safety Operating Trust Fund.

25 (b) Of the $60 fee received from a licensee for

26 reinstatement following a revocation or disqualification, the

27 department shall deposit $35 in the General Revenue Fund and

28 $25 in the Highway Safety Operating Trust Fund.

29

30 If the revocation or suspension of the driver's license was

31 for a violation of s. 316.193, or for refusal to submit to a

5
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1 lawful breath, blood, or urine test, an additional fee of $115

2 must be charged. However, only one $115 fee may be collected

3 from one person convicted of violations arising out of the

4 same incident. The department shall collect the $115 fee and

5 deposit the fee into the Highway Safety Operating Trust Fund

6 at the time of reinstatement of the person's driver's license,

7 but the fee may not be collected if the suspension or

8 revocation is overturned. If the revocation or suspension of

9 the driver's license was for a conviction for a violation of

10 s. 817.234(8) or (9) or s. 817.505, an additional fee of $180

11 is imposed for each offense. The department shall collect and

12 deposit the additional fee into the Highway Safety Operating

13 Trust Fund at the time of reinstatement of the person's

14 driver's license.

15 Section 3. Subsection (9) is added to section 322.26,

16 Florida Statutes, to read:

17 322.26 Mandatory revocation of license by

18 department.--The department shall forthwith revoke the license

19 or driving privilege of any person upon receiving a record of

20 such person's conviction of any of the following offenses:

21 (9) Conviction in any court having jurisdiction over

22 offenses committed under s. 817.234(8) or (9) or s. 817.505.

23 Section 4. Paragraph (h) is added to subsection (1) of

24 section 400.9935, Florida Statutes, and subsection, (13) is

25 added to that section, to read:

26 400.9935 Clinic responsibilities.--

27 (1) Each clinic shall appoint a medical director or

28 clinic director who shall agree in writing to accept legal

29 responsibility for the following activities on behalf of the

30 clinic. The medical director or the clinic director shall:

31

6
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1 (h) Not engage in the referral of patients to the

2 clinic if the clinic performs magnetic resonance imaging,

3 static radiographs, computed tomography, or positron emission

4 tomography. The term "referral of patients" means the referral

5 of one or more patients of the medical director or clinic

6 director or of a member of the medical director's or clinic

7 director's group practice to the clinic for magnetic resonance

8 imaging, static radiographs, computed tomography, or positron

9 emission tomography. A medical director who violates this

10 paragraph commits a felony of the third degree, punishable as

11 provided in s. 775.082, s. 775.083, or s. 775.084.

12 (13) The clinic shall display a sign in a conspicuous

13 location within the clinic readily visible to all patients

14 indicating that, pursuant to s. 626.9892, the Department of

15 Financial Services may pay rewards of up to $25,000 to persons

16 providing information leading to the arrest and conviction of

17 persons committing crimes investigated by the Division of

18 Insurance Fraud arising from violations of s. 440.105, s.

19 624.15, s. 626.9541, s. 626.989, or s. 817.234. An authorized

20 employee of the Division of Insurance Fraud may make

21 unannounced inspections of a clinic licensed under this part

22 as necessary to determine whether the clinic is in compliance

23 with this subsection. A licensed clinic shall allow full and

24 complete access to the premises to such authorized employee of

25 the division who makes an inspection to determine compliance

26 with this subsection.

27 Section 5. Paragraph (a) of subsection (2) and

28 paragraph (a) of subsection (4) of section 440.105, Florida

29 Statutes, are amended to read:

30 440.105 Prohibited activities; reports; penalties;

31 limitations.--

7
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1 (2) Whoever violates any provision of this subsection

2 commits a misdemeanor of the first degree, punishable as

3 provided in s. 775.082 or s. 775.083.

4 (a) It shall be unlawful for any employer to

5 knowingly:

6 1. Coerce or attempt to coerce, as a precondition to

7 employment or otherwise, an employee to obtain a certificate

8 of election of exemption pursuant to s. 440.05.

9 2. Discharge or refuse to hire an employee or job

10 applicant because the employee or applicant has filed a claim

11 for benefits under this chapter.

12 3. Discharge, discipline, or take any other adverse

13 personnel action against any employee for disclosing

14 information to the department or any law enforcement agency

15 relating to any violation or suspected violation of any of the

16 provisions of this chapter or rules promulgated hereunder.

17 4. Violate a stop-work order issued by the department

18 pursuant to s. 440.107.

19 (4) Whoever violates any provision of this subsection

20 commits insurance fraud, punishable as provided in paragraph

21 (f).

22 (a) It shall be unlawful for any employer to

23 knowingly:

24 1. Present or cause to be presented any false,

25 fraudulent, or misleading oral or written statement to any

26 person as evidence of compliance with s. 440.38.

27 2. Make a deduction from the pay of any employee

28 entitled to the benefits of this chapter for the purpose of

29 requiring the employee to pay any portion of premium paid by

30 the employer to a carrier or to contribute to a benefit fund

31 or department maintained by such employer for the purpose of

8
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1 providing compensation or medical services and supplies as

2 required by this chapter.

3 3. Fail to secure workers' payment of compensation

4 insurance coverage if required to do so by this chapter.

5 Section 6. Subsection (1) of section 456.054, Florida

6 Statutes, is amended to read:

7 456.054 Kickbacks prohibited.--

8 (1) As used in this section, the term "kickback" means

9 a remuneration or payment back pursuant to an investment

10 interest, compensation arrangement, or otherwise, by or on

11 behalf of a provider of health care services or items, of a

12 portion of the charges for services rendered to any person a

13 referring health care provider as an incentive or inducement

14 to refer patients for past or future services or items, when

15 the payment is not tax deductible as an ordinary and necessary

16 expense.

17 Section 7. Section 624.15, Florida Statutes, is

18 amended to read:

19 624.15 General penalty.--

20 (1) Each willful violation of this code or rule of the

21 department, office, or commission as to which a greater

22 penalty is not provided by another provision of this code or

23 rule of the department, office, or commission or by other

24 applicable laws of this state is a misdemeanor of the second

25 degree and is, in addition to any prescribed applicable

26 denial, suspension, or revocation of certificate of authority,

27 license, or permit, punishable as provided in s. 775.082 or s.

28 775.083. Each instance of such violation shall be considered a

29 separate offense.

30 (2) Each willful violation of an emergency rule or

31 order of the department, office, or commission by a person who

9
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1 is not licensed, authorized, or eligible to engage in business

2 in accordance with the Florida Insurance Code is a felony of

3 the third degree, punishable as provided in s. 775.082, s.

4 775.083, or s. 775.084. Each instance of such violation is a

5 separate offense. This subsection does not apply to licensees

6 or affiliated parties of licensees.

7 Section 8. Subsection (9) is added to section 626.112,

8 Florida Statutes, to read:

9 626.112 License and appointment required; agents,

10 customer representatives, adjusters, insurance agencies,

11 service representatives, managing general agents.--

12 (9) Any person who knowingly transacts insurance or

13 otherwise engages in insurance activities in this state

14 without a license in violation of this section commits a

15 felony of the third degree, punishable as provided in s.

16 775.082, s. 775.083, or s. 775.084.

17 Section 9. Subsections (1), (2), and (9) of section

18 626.938, Florida Statutes, are amended to read:

19 626.938 Report and tax of independently procured

20 coverages.--

21 (1) Every insured who in this state procures or causes

22 to be procured or continues or renews insurance from another

23 state or country with an unauthorized foreign or alien insurer

24 legitimately licensed in that jurisdiction, or any

25 self-insurer who in this state so procures or continues excess

26 loss, catastrophe, or other insurance, upon a subject of

27 insurance resident, located, or to be performed within this

28 state, other than insurance procured through a surplus lines

29 agent pursuant to the Surplus Lines Law of this state or

30 exempted from tax under s. 626.932(4), shall, within 30 days

31 after the date such insurance was so procured, continued, or

10
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1 renewed, file a report of the same with the Florida Surplus

2 Lines Service Office in writing and upon forms designated by

3 the Florida Surplus Lines Service Office and furnished to such

4 an insured upon request, or in a computer readable format as

5 determined by the Florida Surplus Lines Service Office. The

6 report shall show the name and address of the insured or

7 insureds, the name and address of the insurer, the subject of

8 the insurance, a general description of the coverage, the

9 amount of premium currently charged therefor, and such

10 additional pertinent information as is reasonably requested by

11 the Florida Surplus Lines Service Office.

12 (2) Any insurance on a risk located in this state in

13 an unauthorized insurer legitimately licensed in another state

14 or country procured through solicitations, negotiations, or an

15 application, in whole or in part occurring or made outside

16 within or from within this state, or for which premiums in

17 whole or in part are remitted directly or indirectly from

18 within this state, shall be deemed to be insurance procured,

19 continued, or renewed in this state within the intent of

20 subsection (1).

21 (9) This section does not authorize independent

22 procurement of workers' compensation insurance, apply as to

23 life insurance, or health insurance.

24 Section 10. Subsection (7) of section 626.9891,

25 Florida Statutes, is amended, present subsection (8) of that

26 section is redesignated as subsection (9), and a new

27 subsection (8) is added to that section, to read:

28 626.9891 Insurer anti-fraud investigative units;

29 reporting requirements; penalties for noncompliance.--

30 (7) If an insurer fails to timely submit a final

31 acceptable anti-fraud plan or anti-fraud investigative unit

11
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1 description otherwise fails to submit a plan, fails to

2 implement the provisions of a plan or an anti-fraud

3 investigative unit description, or otherwise refuses to comply

4 with the provisions of this section, the department, office,

5 or commission may:

6 (a) Impose an administrative fine of not more than

7 $2,000 per day for such failure by an insurer to submit an

8 acceptable anti-fraud plan or anti-fraud investigative unit

9 description, until the department, office, or commission deems

10 the insurer to be in compliance;

11 (b) Impose an administrative fine for failure by an

12 upon the insurer to implement or follow the provisions of an

13 anti-fraud plan or anti-fraud investigative unit description a

14 fraud detection and prevention plan that is deemed to be

15 appropriate by the department and that must be implemented by

16 the insurer; or

17 (c) Impose the provisions of both paragraphs (a) and

18 (b).

19 (8)(a) Anti-fraud plans or anti-fraud investigative

20 unit descriptions required to be furnished to the division

21 pursuant to this section are trade secrets as defined in s.

22 688.002, and a court or administrative hearing officer shall

23 preserve the secrecy of such anti-fraud plans or anti-fraud

24 investigative unit descriptions by reasonable means, which may

25 include granting protective orders in connection with

26 discovery proceedings, holding in camera hearings, sealing the

27 records of the action, and ordering any person involved in the

28 litigation not to disclose the alleged trade secret without

29 prior court approval.

30 (b) Findings, statements, discussions, reports, or

31 documentation generated by the department or the office

12
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1 relating to anti-fraud plans or anti-fraud investigative unit

2 descriptions, if determined to contain trade secrets as

3 defined in s. 688.002, may be subject to the same protections

4 from unauthorized disclosure as are provided for the

5 anti-fraud plans or anti-fraud investigative unit descriptions

6 in paragraph (a).

7 Section 11. Section 626.9893, Florida Statutes, is

8 created to read:

9 626.9893 Disposition of revenues; criminal or

10 forfeiture proceedings.--

11 (1) The Division of Insurance Fraud of the Department

12 of Financial Services may deposit revenues received as a

13 result of criminal proceedings or forfeiture proceedings,

14 other than revenues deposited into the Department of Financial

15 Services' Federal Equitable Sharing Trust Fund under s. 17.43,

16 into the Insurance Regulatory Trust Fund. Moneys deposited

17 pursuant to this section shall be separately accounted for and

18 shall be used solely for the division to carry out its duties

19 and responsibilities.

20 (2) Moneys deposited into the Insurance Regulatory

21 Trust Fund pursuant to this section shall be appropriated by

22 the Legislature, pursuant to the provisions of chapter 216,

23 for the sole purpose of enabling the division to carry out its

24 duties and responsibilities.

25 (3) Notwithstanding the provisions of s. 216.301 and

26 pursuant to s. 216.351, any balance of moneys deposited into

27 the Insurance Regulatory Trust Fund pursuant to this section

28 remaining at the end of any fiscal year shall remain in the

29 trust fund at the end of that year and shall be available for

30 carrying out the duties and responsibilities of the division.

31
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1 Section 12. Subsection (4) of section 627.4133,

2 Florida Statutes, is amended to read:

3 627.4133 Notice of cancellation, nonrenewal, or

4 renewal premium.--

5 (4) Notwithstanding the provisions of s. 440.42(3), if

6 cancellation of a policy providing coverage for workers'

7 compensation and employer's liability insurance is requested

8 by the insured, such cancellation shall be effective on the

9 date the carrier sends the notice of cancellation to the

10 insured. Any retroactive assumption of coverage and

11 liabilities under a policy providing workers' compensation and

12 employer's liability insurance may not exceed 21 days.

13 Section 13. Subsection (14) is added to section

14 627.736, Florida Statutes, to read:

15 627.736 Required personal injury protection benefits;

16 exclusions; priority; claims.--

17 (14) FRAUD ADVISORY NOTICE.--Upon receiving notice of

18 a claim under this section, an insurer shall provide a notice

19 to the insured or to a person for whom a claim for

20 reimbursement for diagnosis or treatment of injuries has been

21 filed, advising that:

22 (a) Pursuant to s. 626.9892, the Department of

23 Financial Services may pay rewards of up to $25,000 to persons

24 providing information leading to the arrest and conviction of

25 persons committing crimes investigated by the Division of

26 Insurance Fraud arising from violations of s. 440.105, s.

27 624.15, s. 626.9541, s. 626.989, or s. 817.234.

28 (b) Solicitation of a person injured in a motor

29 vehicle crash for purposes of filing personal injury

30 protection or tort claims could be a violation of s. 817.234,

31 s. 817.505, or the rules regulating The Florida Bar and should
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1 be immediately reported to the Division of Insurance Fraud if

2 such conduct has taken place.

3 Section 14. Subsection (1) of section 627.7401,

4 Florida Statutes, is amended to read:

5 627.7401 Notification of insured's rights.--

6 (1) The commission, by rule, shall adopt a form for

7 the notification of insureds of their right to receive

8 personal injury protection benefits under the Florida Motor

9 Vehicle No-Fault Law. Such notice shall include:

10 (a) A description of the benefits provided by personal

11 injury protection, including, but not limited to, the specific

12 types of services for which medical benefits are paid,

13 disability benefits, death benefits, significant exclusions

14 from and limitations on personal injury protection benefits,

15 when payments are due, how benefits are coordinated with other

16 insurance benefits that the insured may have, penalties and

17 interest that may be imposed on insurers for failure to make

18 timely payments of benefits, and rights of parties regarding

19 disputes as to benefits; and.

20 (b) A statement that:

21 1. Pursuant to s. 626.9892, the Department of

22 Financial Services may pay rewards of up to $25,000 to persons

23 providing information leading to the arrest and conviction of

24 persons committing crimes investigated by the Division of

25 Insurance Fraud arising from violations of s. 440.105, s.

26 624.15, s. 626.9541, s. 626.989, or s. 817.234;

27 2. Pursuant to s. 627.736(6)(e)1., if the insured

28 notifies the insurer of a billing error, the insured may be

29 entitled to a certain percentage of a reduction in the amount

30 paid by the insured's motor vehicle insurer; and

31
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1 3. Solicitation of a person injured in a motor vehicle

2 crash for purposes of filing personal injury protection or

3 tort claims could be a violation of s. 817.234, s. 817.505, or

4 the rules regulating The Florida Bar, and such conduct should

5 be immediately reported to the Division of Insurance Fraud.

6 Section 15. Subsection (4) of section 627.912, Florida

7 Statutes, is amended to read:

8 627.912 Professional liability claims and actions;

9 reports by insurers and health care providers; annual report

10 by office.--

11 (4) There shall be no liability on the part of, and no

12 cause of action of any nature shall arise against, any person

13 or entity reporting hereunder or its agents or employees or

14 the office or its employees for any action taken by them under

15 this section. The office may shall impose a fine of up to

16 $250 per day per case, but not to exceed a total of $10,000

17 per case, against an insurer, commercial self-insurance fund,

18 medical malpractice self-insurance fund, or risk retention

19 group that violates the requirements of this section, except

20 that the office may impose a fine of $250 per day per case,

21 not to exceed a total of $1,000 per case, against an insurer

22 providing professional liability insurance to a member of The

23 Florida Bar, which insurer violates the provisions of this

24 section. If a health care practitioner or health care facility

25 violates the requirements of this section, it shall be

26 considered a violation of the chapter or act under which the

27 practitioner or facility is licensed and shall be grounds for

28 a fine or disciplinary action as such other violations of the

29 chapter or act. The office may adjust a fine imposed under

30 this subsection by considering the financial condition of the

31 licensee, the premium volume written, the ratio of violations
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1 to compliance, and other mitigating factors as determined by

2 the office.

3 Section 16. Paragraph (a) of subsection (7) and

4 subsection (9) of section 817.234, Florida Statutes, are

5 amended to read:

6 817.234 False and fraudulent insurance claims.--

7 (7)(a) It shall constitute a material omission and

8 insurance fraud, punishable as provided in subsection (11),

9 for any service physician or other provider, other than a

10 hospital, to engage in a general business practice of billing

11 amounts as its usual and customary charge, if such provider

12 has agreed with the insured patient or intends to waive

13 deductibles or copayments, or does not for any other reason

14 intend to collect the total amount of such charge. With

15 respect to a determination as to whether a service physician

16 or other provider has engaged in such general business

17 practice, consideration shall be given to evidence of whether

18 the physician or other provider made a good faith attempt to

19 collect such deductible or copayment. This paragraph does not

20 apply to physicians or other providers who waive deductibles

21 or copayments or reduce their bills as part of a bodily injury

22 settlement or verdict.

23 (9) A person may not organize, plan, or knowingly

24 participate in an intentional motor vehicle crash or a scheme

25 to create documentation of a motor vehicle crash that did not

26 occur for the purpose of making motor vehicle tort claims or

27 claims for personal injury protection benefits as required by

28 s. 627.736. Any person who violates this subsection commits a

29 felony of the second degree, punishable as provided in s.

30 775.082, s. 775.083, or s. 775.084. A person who is convicted

31
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1 of a violation of this subsection shall be sentenced to a

2 minimum term of imprisonment of 2 years.

3 Section 17. Section 817.2361, Florida Statutes, is

4 amended to read:

5 817.2361 False or fraudulent proof of motor vehicle

6 insurance card.--Any person who, with intent to deceive any

7 other person, creates, markets, or presents a false or

8 fraudulent proof of motor vehicle insurance card commits a

9 felony of the third degree, punishable as provided in s.

10 775.082, s. 775.083, or s. 775.084.

11 Section 18. Subsection (2) of section 817.50, Florida

12 Statutes, is amended to read:

13 817.50 Fraudulently obtaining goods, services, etc.,

14 from a health care provider.--

15 (2) If any person gives to any health care provider in

16 this state a false or fictitious name or a false or fictitious

17 address or assigns to any health care provider the proceeds of

18 any health maintenance contract or insurance contract, then

19 knowing that such contract is no longer in force, is invalid,

20 or is void for any reason, such action shall be prima facie

21 evidence of the intent of such person to defraud the health

22 care provider. However, this subsection does not apply to

23 investigative actions taken by law enforcement officers for

24 law enforcement purposes in the course of their official

25 duties.

26 Section 19. Subsection (1) and paragraph (a) of

27 subsection (2) of section 817.505, Florida Statutes, are

28 amended to read:

29 817.505 Patient brokering prohibited; exceptions;

30 penalties.--

31
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1 (1) It is unlawful for any person, including any

2 health care provider or health care facility, to:

3 (a) Offer or pay any commission, bonus, rebate,

4 kickback, or bribe, directly or indirectly, in cash or in

5 kind, or engage in any split-fee arrangement, in any form

6 whatsoever, to induce the referral of patients or patronage to

7 or from a health care provider or health care facility;

8 (b) Solicit or receive any commission, bonus, rebate,

9 kickback, or bribe, directly or indirectly, in cash or in

10 kind, or engage in any split-fee arrangement, in any form

11 whatsoever, in return for referring patients or patronage to

12 or from a health care provider or health care facility; or

13 (c) Solicit or receive any commission, bonus, rebate,

14 kickback, or bribe, directly or indirectly, in cash or in

15 kind, or engage in any split-fee arrangement, in any form

16 whatsoever, in return for the acceptance or acknowledgement of

17 treatment from a health care provider or health care facility;

18 or

19 (d)(c) Aid, abet, advise, or otherwise participate in

20 the conduct prohibited under paragraph (a), or paragraph (b),

21 or paragraph (c).

22 (2) For the purposes of this section, the term:

23 (a) "Health care provider or health care facility"

24 means any person or entity licensed, certified, or registered;

25 required to be licensed, certified, or registered; or lawfully

26 exempt from being required to be licensed, certified, or

27 registered with the Agency for Health Care Administration or

28 the Department of Health; any person or entity that has

29 contracted with the Agency for Health Care Administration to

30 provide goods or services to Medicaid recipients as provided

31 under s. 409.907; a county health department established under
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1 part I of chapter 154; any community service provider

2 contracting with the Department of Children and Family

3 Services to furnish alcohol, drug abuse, or mental health

4 services under part IV of chapter 394; any substance abuse

5 service provider licensed under chapter 397; or any federally

6 supported primary care program such as a migrant or community

7 health center authorized under ss. 329 and 330 of the United

8 States Public Health Services Act.

9 Section 20. Section 843.08, Florida Statutes, is

10 amended to read:

11 843.08 Falsely personating officer, etc.--A person who

12 falsely assumes or pretends to be a sheriff, officer of the

13 Florida Highway Patrol, officer of the Fish and Wildlife

14 Conservation Commission, officer of the Department of

15 Environmental Protection, officer of the Department of

16 Transportation, officer of the Department of Financial

17 Services, officer of the Department of Corrections,

18 correctional probation officer, deputy sheriff, state attorney

19 or assistant state attorney, statewide prosecutor or assistant

20 statewide prosecutor, state attorney investigator, coroner,

21 police officer, lottery special agent or lottery investigator,

22 beverage enforcement agent, or watchman, or any member of the

23 Parole Commission and any administrative aide or supervisor

24 employed by the commission, or any personnel or representative

25 of the Department of Law Enforcement, and takes upon himself

26 or herself to act as such, or to require any other person to

27 aid or assist him or her in a matter pertaining to the duty of

28 any such officer, commits a felony of the third degree,

29 punishable as provided in s. 775.082, s. 775.083, or s.

30 775.084; however, a person who falsely personates any such

31 officer during the course of the commission of a felony
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1 commits a felony of the second degree, punishable as provided

2 in s. 775.082, s. 775.083, or s. 775.084; except that if the

3 commission of the felony results in the death or personal

4 injury of another human being, the person commits a felony of

5 the first degree, punishable as provided in s. 775.082, s.

6 775.083, or s. 775.084.

7 Section 21. Paragraph (n) is added to subsection (6)

8 of section 932.7055, Florida Statutes, to read:

9 932.7055 Disposition of liens and forfeited

10 property.--

11 (6) If the seizing agency is a state agency, all

12 remaining proceeds shall be deposited into the General Revenue

13 Fund. However, if the seizing agency is:

14 (n) The Division of Insurance Fraud of the Department

15 of Financial Services, the proceeds accrued pursuant to the

16 provisions of the Florida Contraband Forfeiture Act shall be

17 deposited into the Insurance Regulatory Trust Fund as provided

18 in s. 626.9893 or into the Department of Financial Services'

19 Federal Equitable Sharing Trust Fund as provided in s. 17.43,

20 as applicable.

21 Section 22. If any provision of this act or the

22 application thereof to any person or circumstance is held

23 invalid, the invalidity does not affect other provisions or

24 applications of the act which can be given effect without the

25 invalid provision or application, and, to this end, the

26 provisions of this act are declared severable.

27 Section 23. This act shall take effect July 1, 2006.

28

29

30

31
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1 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

COMMITTEE SUBSTITUTE FOR

2 Senate Bill 1596

3

4 - Requires that crash reports contain specified

information, and that the absence of information in a

5 report regarding the existence of passengers in the

vehicles involved in the crash constitutes a rebuttable

6 presumption that no such passengers were involved in the

crash.

7

- Provides that the medical director or the clinic director

8 of a health care clinic shall not engage in the referral

of patients to the clinic if the clinic performs magnetic

9 resonance imaging, static radiographs, computed

tomography, or positron emission tomography, and provides

10 that a medical director who violates this prohibition

commits a third degree felony.

11

- Defines the term "referral of patients."

12

- Provides that anti-fraud plans or antifraud-investigative

13 unit descriptions required to be furnished to the

division are trade secrets as defined in s. 688.002,

14 F.S., and a court or administrative hearing officer must

preserve the secrecy of the plans or descriptions by

15 reasonable means, which may include granting protective

orders in connection with discovery proceedings, holding

16 in camera hearings, sealing the records of the action,

and ordering any person involved in the litigation not to

17 disclose the alleged trade secret without prior court

approval.

18

- Amends a provision of s. 627.4133, F.S., which provides

19 that cancellation of a policy providing for coverage for

workers' compensation and employer's liability insurance

20 is effective on the date the carrier sends notice to the

insured of the cancellation, to further add that any

21 retroactive assumption of coverage and liabilities under

a policy providing worker's compensation and employer's

22 liability insurance may not exceed 21 days.

23 - Amends s. 627.7401, F.S., pertaining to notification of

insured of their right to receive PIP benefits under the

24 Florida Motor Vehicle No-Fault Law, to provide that such

notification shall include a statement that the

25 Department of Financial Services may pay a reward for

information leading to the arrest and conviction of

26 persons committing specified crimes investigated by the

Division of Insurance Fraud; if the insured notifies the

27 insurer of a billing error, the insured may be entitled

to a certain percentage of a reduction in the amount paid

28 by the insured's motor vehicle insurer; and solicitation

of a person injured in a motor vehicle crash for purposes

29 of filing PIP or tort claims could be a violation of

specified statutes or rules regulating the Florida Bar,

30 and such conduct should be immediately reported to the

division.

31

- Amends s. 627.912, F.S., relating to professional
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1 liability claims and actions, to provide the Office of

Insurance Regulation with discretion in imposing a fine

2 for violation of the section, and revises the minimum

fine amount per day per case to specify that the fine is

3 up to $250 per day per case.

4
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FLORIDA LEGISLATIVE UPDATE AND SUMMARY

The information set forth in this memorandum and materials provided are not intended to constitute, and shall not be deemed to be, legal advice or opinion of a general or specific nature.  Any questions of a specific nature should be directed to an attorney for review and evaluation based upon the facts and circumstances involved. The dissemination of any information set forth herein does not waive any Attorney-Client privilege, any confidentiality protections with respect to any Attorney-Client communications, or any other privileges which may otherwise apply.


The final week of the 2006 Legislative Session begins today and Session officially concludes at midnight on May 5, 2006.  As Florida’s 2006 Legislative Session draws to a close, two major insurance matters remain unresolved: the property insurance reform packages by the House and Senate and legislation addressing Florida’s No-Fault law.  A summary of each proposal follows.  Please review the legislative proposals discussed below and provide us with any comments or concerns as quickly as possible.  Please keep in mind that these proposals will likely be modified several times before the end of the session.
Property Insurance Bills


House Bill 7225 was amended and rolled to its third and final reading on April 27, 2006.  The bill now contains the following provisions:


Section 2: Relates to the Florida Hurricane Catastrophe Fund (“CAT Fund”).  This section allows limited apportionment companies to buy reinsurance from the CAT Fund at 50 percent rate-on-line as long as the insurer retains 30 percent of its surplus at risk.  This provision expires May 31, 2007.  The section also allows insurers other than limited apportionment companies to buy reinsurance below the CAT Fund up to a first event liability of $2.5 billion from June 1, 2006 to June 1, 2007.  Insurers will be able to buy this coverage as long as the insurer places at least 20 percent of the excess layer with an independent reinsurer.  Brokerage fees will not be available for placing this coverage. Further, this section contains a rapid cash build-up factor of 25 percent of the CAT Fund’s indicated premium.


Sections 3, 4 and 5: Provides an endowment to fund no-interest loans for Floridians to retrofit their homes in certain circumstances and a mitigation program for Florida homes.


Section 6:  Provides certain parameters for emergency orders issued by the Insurance Commissioner and requires the Insurance Commissioner to publish emergency rules and an explanation thereof in the Florida Administrative Weekly.


 Section 7:  Provides surplus lines insurers to maintain certain letters of credit.


Section 8:  Provides for rate modernization of a maximum of 5 percent statewide and 10 percent within a territory and states that rates below Citizens Property Insurance Corporation (“Citizens”) rates in the High Risk Account are deemed approved.  


Sections 9 and 10:  Prohibits the Office of Insurance Regulation (“OIR”) and the consumer advocate from posing questions regarding models after the models have been approved by the modeling commission and requires the public model to be approved by the modeling commission.


Section 11:  Exempts companies with less than 500 policies statewide from rate certification.


Section 12 and 13:   Creates three homestead accounts for Citizens and a fourth account for non-homestead properties and commercial nonresidential property policies.  These sections also allow admitted carriers and surplus lines insurers to provide coverage for these policies on an individual risk rate basis.  Assessments in the non-homestead account will be limited to policyholders in the non-homestead account and assessments in the three homestead account will be limited to policyholders in those accounts.  The homestead accounts are required to rate for a 100 year probable maximum loss, and the non-homestead account is required to rate for a 125 year probable maximum loss, but gradually increases to a 175 probable maximum loss.  In addition, these sections delay the implementation of the High Risk Account boundary reduction from 2007 to 2013.  These sections exclude dwellings valued at $1 million or more from Citizens’ coverage.   Mobile homes built prior to 1994 are only eligible for Citizens’ coverage for the actual cash value.  These sections also implement several ethical requirements for Citizens’ executives and board members.  Additionally, these sections create an advisory panel to study the feasibility of insurers writing an all-other-perils policy in the High Risk Account to issue and service those policies and to recommend the areas that should be eligible for wind-only coverage. Furthermore, these sections require limited apportionment companies to participate in assessments. 


Section 14: Maintains consumer choice except in the first 10 days of Citizens’ receipt of the application.


Sections 15: Requires the Financial Services Commission to provide a report to the Legislature regarding data relating to Citizens and the CAT Fund.

            Section 16 - 19: Clarifies provisions relating to claims payment and establishes new guidelines for deductibles on policies the insurer guarantees it will not non-renew for purposes of reducing the insurer’s hurricane exposure.  These sections also provide for reductions in deductibles for insureds that mitigate their homes and clarify that payments for living expenses and contents should be issued directly to the policyholder. 


Section 20: Creates standard rules that will be implemented after a natural disaster. 


Section 21 – 30:  Provides various definitions and provisions relating to assessments made by the Florida Insurance Guaranty Association (“FIGA”) and creates certain penalties for fraudulent insurance information.  


Section 31 – 33: Appropriates monies to off-set deficits in Citizens and the mitigation programs created by the sections above. 


The House property insurance package will be heard the third and final time during this week, and a two-thirds vote will be required to pass amendments.


The Senate property package, Senate Bill 1980, is on the Special Order Calendar for Tuesday, May 2, 2006.  The bill has not been amended since its last Senate committee meeting, but we expect it will be substantially amended on the Senate floor.  At this time, it contains the following major provisions:

1.    Makes residential homes or condominiums valued at $1 million or more ineligible for Citizens’ coverage as of July 1, 2011; however, effective January 1, 2007, these policies would be subject to a 25% surcharge;

2.    Creates a 25% premium surcharge on non-homestead property in Citizens and an additional 25% surcharge on non-homestead property in the case of a Citizens’ assessment;

3.    Contains a rapid cash build-up factor for the CAT Fund.  Although not contained in the Senate package, several proposals are circulating that would reduce the retention level of the CAT Fund to $3 billion and/or allow limited apportionment companies to purchase coverage from the CAT Fund at a much lower level;

4.    Delays the date Citizens must reduce the area contained in its High Risk Account from 2007 to 2009;

5.    Provides a low interest loan program for homeowners to retrofit their homes;

6.    Requires the OIR to develop a process to expeditiously approve rate increases due to increasing reinsurance rates;

7.    Requires insurers to issue checks for emergency living expenses and contents damage directly to policyholders without a lien-holder endorsement, as well as pay the lesser of $20,000.00 or 20% of the estimated claim directly to the insured without requiring an endorsement by the mortgage or lien holder;

8.    Requires the CEO and CFO of an insurer, or a CPA acting on their behalf, to sign a sworn statement certifying the veracity of the company’s rate filing;

9.    Requires private companies that write the underlying perils in Citizens’ High Risk Account policies to adjust Citizens’ hurricane claims;

10.    Increases the assessment authority for the FIGA; 

11.    Establishes a 25% surcharge for mobile homes with Citizens’ coverage; and,

12.    Contains certain standards of conduct for Citizens’ senior employees.
No –Fault Insurance

At this time, the House and Senate bills relating to Florida’s No-Fault law differ substantially.  The House package (HB 7263) contains several reform features, including some attorneys’ fees reform and an additional benefit for motorcyclists between the ages of 16 and 21.  The bill sponsor, Representative Dennis Ross (R – Lakeland), has filed an extensive strike-everything amendment that contains considerable litigation-control provisions, a “presumption” of reasonable fees, as well as an additional $10,000 for emergency room care.  This bill was temporarily postponed last week, due to consternation over the provisions contained in the strike-everything amendment. The Senate bill, (SB 2114), has not been heard on the Senate floor at this time, but is on the Special Order Calendar for Monday, May 1, 2006.  The Senate bill contains some mild fraud reform, but lacks several of the provisions relating to attorneys’ fees and a medical fee schedule.
Other Bills of Interest


Two topics of interest include legislation providing guidelines and an alternative dispute resolution mechanism for sinkhole claims, as well as legislation mandating that insurers give agents 120 days notice of termination.  House bill 217, relating to sinkholes, is on its third reading this week, and Senate bill 286, also relating to sinkholes, is on the Senate Special Order Calendar for Tuesday, May 2, 2006.  The House bill relating to agent termination, House bill 355, passed the House of Representatives April 19, 2006, but the Senate companion bill, Senate bill 1060, has not been placed on the Senate calendar at this time. 


Additionally, Senate bill 1596 and its House companion bill, House bill 561, contain various anti-fraud provisions and enhanced penalties for insurance fraud.  A copy of each of these bills is attached.  Finally, House bill 1113 and Senate bill 2526 allows insurance agents to submit fingerprints at a designated exam center and provides procedures for agents to take the exam for licensure prior to submitting an application.  Both the fraud bills and the agent bills have passed the House and are currently being considered by the Senate.


We will provide updates as these bills develop.  Please feel free to contact this office with any questions or concerns you may have. 

The information set forth in this memorandum and materials provided are not intended to constitute, and shall not be deemed to be, legal advice or opinion of a general or specific nature.  Any questions of a specific nature should be directed to an attorney for review and evaluation based upon the facts and circumstances involved. The dissemination of any information set forth herein does not waive any Attorney-Client privilege, any confidentiality protections with respect to any Attorney-Client communications, or any other privileges which may otherwise apply.

